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| COURTEOUS READER, 
HIS juſt Judge (as the greateſt man 
C once ) of this Nation was pleaſed 


þ to call him ) was ſometimes Contem- 


| porary with the Lord HOBART); 
By reaſon whereof, though they may ſeem to 
meet ſometimes in Caſes, yet they part many 
times in the Points thereof, and the Argu- 
ments thereupon; CICER O and R O- 
S CIUs together make one incomparable 
Man. And here our Learned Author appears, 

* not to juſtle the Chief Juſtice out of his 
place, but to continue ( as he was upon 
the Bench ) a Friendly Aſſociate, and a Learn- 
ed Aſſiſtant, 
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pA SCH. 15 JACOBI, * 


Combes verſus Inwood. 


a Þ E firſt day which J fate at the Bench, after Judge Hattet 
the day in which J was ſwozn, i. e. Thurſday dor in C. B. 
the twenty fecond of May; A Jury was at the 
Bar from the Cdunty of Surrey, in an Ejectione Eiaclient firms 
firmæ, bzought by Combes againſt Inwood , up- 

t on a Teaſe made by one John Stockwood, which 
was heir to one Edward Stockwood, and was fo: 

a Farm in Chertſey, called Haylwick: And upon 
Evidence the Caſe appeared to be thus. 

Edward Stockwod was ſeiſed in fee, and about the 19 Hen. 8. this 
Land was ſuppoſed to be conveyed to King Yen. 8. in fee, for the en- 
largement of the Honour of Hampton; but no Deed, nor any other 
matter of Record was in being to prove this original Conveyance, and many 
Arguments were uſed to prove that there was never any ſuch Conveyance. 
becauſe there was not one of any ſuch Conveyatice named in the Act of Grant to the 
21 h. 8. But of the other part it was proved, that this Land had conti- King dot lu- 
nued in exchange as the Land of H. S. all his Life, by divers accounts; and roles, good: 
that it had been enjoyed by divers Leaſes made by Edward 6. and Queen 
Elizabeth , and Rent paid for them: And that in the year 16 Eliz. the 
granted it in Fee-farm to the Earl of Lincoln, and under that Title the 
Land had been quietly enjoyed until of late time. 

And the Court delivered their opinion, That if there were a Ded by Deed brought 
which $rockwood conveyed the Land to .S. and that bzought into the nana Court co 
Court of Augmentation; although this Ded be not found noz inrolę⸗ 
led, pet it is a ſufficient Retoꝛd to intitle the King, and it is a Kecozd pre 54 
bp being bꝛought into Court, and there received to be inrolled. And Records vor 
the epo2t of the Caſe in Loꝛd Dyer, fol. 355. 19 Eliz. wag not as it is lrollea. 
there repo2ted, fo2 it wag fo? Bozun*s Inne, and it was adjudged a 
god Conve pance; and in this caſe the Jurp found fo2 the Defendant. 


B Trin. 


2 Steward —_ 
Biſhop. 


Trin. 24 Jac. Rotulo 769. 


; * * ö Steward derſus Biſhop. 
Words. 893 bought an Action the Cale loz certain woꝛds againſt 
) Biſbops Het that the- ndant ſa id, Steward is in Leiceſter 


Hob. 177. — 

S300 for ſeating a Horſe and other Cattel, the Defendant pleaded not 
guilty, and the Jury ford fo2 the Plaintiff, and Damages to thir- 
tu pounds: And it wag moved in Arreſt of Judgment by Serjeant 
John Moore, that the Action doth not lpe, fo2 the wo: ds do not affirm 
any Ded, oꝛ Ac, v2 Offence, but that he was in pꝛilon upon ſuſpicion 
ot an Offence : And it is the oꝛdinarp ſpech and communication bp 
wap of interrogation ; What is ſuch a one in pꝛiſon fo: ? Fo? ſtealing: 
And all the Kalenders are, ſuch a one to2 ſtealing of a Hoꝛſe, ſuch a 
one for Murther, Vide Coke Lib. 4. he is detected fo2Perjury, is not a- 
ccionable; And to ſay ſuch woꝛds of a Juſtice of Peace, oꝛ an Attez⸗ 
ney, peradventure it ſhall be otherwiſe, pet it la ms ail one, if it touch 
not him in his Pꝛofeſſion. To ſap that l. S. was in Neygate f22 (o:gingof 
Wits, will not maintain an Action, and ſo adjudged in Nowels caſe, 
and Judgment was given that the Action will not lpe. 


— — — — — 


Paſch. 1 5 Jac. 


Caſe, O** bought an Action upon the Cale, and counted, that the De⸗ 
Aſſumpſit. fendant (in tonſideration that the Plaintiff would take ſuch a 
woman to his wife) pꝛomiſed to pop twenty pounds when he ſhall be 
Requeſt, thereto requeſted after the marriage, and that the Plaintiff luch a day 
where it ſhall had married the ſaid woman, and the Defendant (though olten reque⸗ 
nor be alled&+ ſted) did not pan the afozeſaid twenty pounds : And it was moved in 
Vapres. 23. & Arreſt of Judgment, that he had not ſhewn any particular requeſt ; 
106. but pet Judgment was affirmed fo2 the Plaintiff, to: this Action is 
1 Croke 139. grounded upon the pꝛomiſe, which impoꝛts Debt, and not upen an 
collateral matter, which makes it a duty by the perfozmance of a col- 


lateral Aa upon the requeſt. 


— — 


Trin. 15 Jac. 


Reſolved upon the Statute of 3 H. 7. Cap. 2. 


Pon divers Aſſemblies at Serjeants Inne of all the Judges to 
— U conſider (bp the direction of the Star · Chamber) whether by the Sta- 
N of 3 H. 7. cap. 2. the taking of ann woman againſt her will, and 
488, — ” themarrying oz deflowꝛing of her, be Felonp, oꝛ only of luch a woman 
Hob. 182. which hath Subſtance, of Godg,o2 Lands, oꝛ otherw7i+e be an Heir ap- 

parent: Che body of the Att ſems to be general vz. De that ſhall rake 

any woman ſo againſt her will: And it was laid, that it were a great 


inconvenience that it ſhall be Felonp to take an Heir apparent of a 
p 


Andrews m—_— 3 
| Hac ker . 
; pow? man, oz to take a Woman which hath but a ſmall Poztion , 
f and of mean Parentage, and (as it was ſaid) aa Woman in arcd 
| eticote,and that it ſhall not be felonp to do andcommit the ſaid Of- 
ence in taking the Daughter of an Earl, oz ſome other gzcat man of 
| the Realm. But it was relolved that the bodp ofthe Aa was tncozpo- 
f rated to the Pꝛeamble, fo it had ben adjudged, that if one take a 
Woman with an intent to marrp her, oꝛ deflower her, &c. and doth it . 
not, this 1s not Felonp, and this reſis only upon the Pꝛeamble; then — mo 
it ſhall have relation as well to ſuch a Woman which is befoze named, © 
viz. Maid, Widow, oꝛ Wife,having Subſtance, and to an Deir appa- 
rent, and to no other. 
And lo it was taken in a Caſe in the star- Chamber bp the like reſo- 
lution, 10 Jac. betwæn Baker and Hall, and the Lozd chief Baron ſaid, guker and 
that it had ben adjudged, that no Lppeal did lye upon this Statute, and Hall. 
all the Pꝛeſidents in etken warrant this refolution , vide Stamford , 4. 1 _ 


fol, 37» 363. 


— 


— R_—— 


| Statute 1 H. 4. Cap. 14. 


Onſideration upon the Statute 1 H. 4. Cap. 14. was had, how the 
woꝛd Appeals ſhall be intended befoꝛe the Conſtable and Barfhall, 
And 26 Eliz. Doughties Caſe, Petition was made to the Queen by Poughtics 
I the Heir to make a Conſtable and Marſhall, but ſhe would not. W nas 
Admitting that the King grant a Commiſſion of the Office of a Con- ,, 5 © 
ſtable and Marſhall, whether the ing map have any remedy betoze 
them by Fudiament,o2 Inkoꝛmation bp theAttoznep generall, 


— — 
* * * * _ 


— — — — 


Mich. 1 5 Jac. 
Andrews verſus Hacker. 


A* Xiſiſe of Darrein Preſentment was bꝛaught by Andrews againſt 
Hacker, and the Earl of Salop, and againſt the Archbiſhop of e. 
York fo2 the Church of Gothur in the Countp of Nottingham; the Aſſiſe 

was bꝛought to the Bar, and wheu the Jurp appeared, the Archbiſh- 

op made default, and the others —— and pleaded in abacement 

of the W2it, that the ſame Plaintiff had befozce bꝛought a Quare impe- 

dit againſt the Defendants foz the ſame Church, which Wꝛit was re- 
turned, and that thep did appear to defend it. 

Firſt,we muſt know that this Aſſiſe ſhall be taken onlp in theCom- Aſſne of Dar- 
mon Bench, vide Mag, Chap.cap. 13. then the Arch-biſhop making de- ein preſent- 
fault, and the AMile being awarded againſt him by default, if the other den a> 
Defendants plead to the Aſſiſe, pet the Aſſiſe ſhall not be pꝛeſented. be- =" oi Y 
caule an Aſſiſe ſhall not be talen bpparcels, and therefoze a Keftum- Nor taken per 
mons ſhall be awarded againſt the Arch-biſhop,and the ſame foz the yarcels. 


Jurp. 
But the other Defendants pleading their Plea to the W2it, the Neſummons. 
Court was of opinion that it was a god Plea in abatement of the 


Wit, fo2 the Qate impedit is a W2it of a higher nature, vide Regilt. 
fol. 


iy 


* hs 


4 Shaw verſus 
Taylor. 


fol. 30. That if he againſt whom an Aſſiſe of Darrein Preſentment is 

bought, bꝛings a Quare impedit, the Darrein Preſentment ſhall abate : 

And the Statureof Weſt. 2. cap. 5. ſaies, it map be in the Election of 

one, whether he will have an Aſſile of Darrein preſentment.,oz Quare im- 
pedit, ergo he cannot have them both. 

And if an Aſſiſe of Darrein preſentment be bꝛought, and after that a 

Quare impedit fo one avoidance, the Aſſile ſhall abate, fo: the Quare 

impedit is higher in his nature, that is, fo2 the right, and foꝛ the pol⸗ 

ſeſſion. And Juſtice Warburton vouched 10 Ed. 3. Statham in Dar- 

rein preſentment 3. Jf a man ſhall have a Quare impedir, and alſo an 

Aſſiſe of Darrain preſentment, of one and the lame Advowſon, pending 

at one and the ſame time, the Darrein preſentment ſhall abate, and the 

Quare impedit ſhall ſtand, becauſe that it is of an higher nature. By 

Hank and Hill, it wag urged that the Quare impedit wag not depend- 

ing untill he had appeared, and it is not pleaded that he did appear; but 

vide 2 Ed. 4. fol. that it is depending when it is returned. And in a 

bidford verſus Quare impedit by the Earl of Bedford againſt the Biſhop of Exeter, it 

the Biſhop of was adjudged Paſch. 15 Jac. that he could not have two Quare impedits 

Exittr. of one Church, and foz one avoidance. And in this Cale the whole 

Court agzeed that the plea was god in abatement of the Wzit, and a- 
warded that the Aſſile ſhould abate. 


2 


Mich. 14. Jac. Rot. 3297. 
Shaw verſus Taylor. 


Wigern. Ridget Shaw b2ought a Replevin againſt Georg Taylor, for the ta- 
— 176. king of an Hozſe at Northfield, in a place called Little falling ; the 
Where the Defendant makes Cognizance as Bapliff to Sir Thomas Gervas, be- 
Lord ſnall loſe cauſe that one Richard Shaw was ſeiſed of an Houſe and divers Lands, 
his Heriot ( of which, the place where, &c. was parcell) in his Temeſn ag of 
when the Te. Pee, and them held of the ſaid Sir Thomas Gervas, ag of his Mannoꝛ 
aur hath n®* of Northfield, bn Fealtp and fient of twentp pounds,andrendzing and 

7 papingafter the death ol —— thereof ſeiſed)onePerior, 

and alledged Seiſin,and that he died ſeiſed: And that fo2 one Heriot fo 
due, and not delivered, he diſtrained in the place in which. & c. as with- 
in the Fee. The Plaintiff plead in Bar to the Avowꝛp, and takes the 
whole Tenure by pꝛoteſtation, and foꝛ Plea ſaies, that the ſaid Ri- 
chard Shaw at the time ot his death had no Beaſts, whereof a Her iot 
might oꝛ could be rendzed, upon which the Defendant demurrs. 
And upon the matter it ſeemed to the Court, that if he had not anp 
Bealts, then the Lozd muſt loſe it: fozit is a caſuall thing if he have 
it, unleſſe the Cuſtom oꝛ Tenure be to have the beſt Beall, oz fuch a 
ſumm: And ik he had conveped it awap, and ſo pꝛevented him by anp 
Herior plead - fraud, then the Statute of 13 Eliz. had pzovide8 remedy, but where 
ed. there is nothing of any ſuch thing, which map be rendzed at the time 
of the death, there the King muſt loſe his right. And it was reſolved 
x Croke. 760. by the Court that the Cognizance was not god, fo2 it ought to be cer⸗ 


. rain, i. e. fo2 the beſt,o2 two beſt Beaſts, and not generally fo2 one He- 
Ful. roa. rior, and not ſhewing what thing in certain, vide 3 Eliz. De, 199. 
A Heriot 


£ 


®$ 


Norris verſus? 5 


| Stapes. 5 


—  - 


A Þerict ig 012dampretatio, &c. and ſce there the Plea, that there 
was a £t the nie ok His death: And the opinion of the Court 
wagen to, thacthe Bin 1s che Avowp was not god, becauſe the J[- 
Pic 19 tended fo 0 7711247” nat atledged, fo2 in the Avow2p he made not 
mentionot mean, var generally of one Heriot, which is not cer⸗ 


tan antenne et was awardes that the Plaintiff ſhouldrecover, 
x and (90160 h a return, &c. and Damages. 
Paſch- 14, Jac. Rot. 907. Goldsho- 


rough, 


Norris verſus Stapes. 

Berk. 
! Obert Norris and Thomas Truſſels Wardens, and the Society of 

'Y Weavers, in the Burrough of Newbury , in the County of Berk- Der. . 
| ſhire, bꝛought an Action ot Debt foꝛ five pounds againſt John Stapes , By-laws. 
! and Count, that Queen Eliz. by her Lecters Patents, 14. of Octob. Vb 210. 
An. 44. at the requeſt of the Jnhabirants there uſing the Art of Wea- weavers of 
f ving, and to the intent that Coꝛruption therein might be taken away eber 
f and avoided,&c. did g2ant to all Weavers within the [aid Town to be 
þ a Body Polit ick, by the name of rhe Wardens and Society, & cas be⸗ 
foze, and to have perpetual ſucceſſion and power to purchale, to plead, 
and to be impleaded: And allo power to make Laws and Owdinances 
agræable to reaſon, and not in any wiſe contrarp and repugnant to the 
Laws and Statutes of the Hicaim, fo2 the well Government of the 
Socicty, App2entices, and Servants, and all uſing the Trade of wea- 
ving oꝛ ſelling of any thing thereto belonging within the lame Bur- 
rough, and power to init puniſhment by Impꝛiſonment, Pine, 02 A⸗ 


0 mercement upon the Offenderg: And granted further, that the laid 
Ri Wardens and Society ſhai! have the ſurvey of thoſc Laws, and the be- 


F nefit oł rhe ꝓoꝛleitures: And that no other perſon, boꝛn within o2 with- 
0 out the ſaid Burrough,ſhall crerciſe the Art of weaving within the 
laidBurrough, if he ſhall not be admitted thercto by the Wardens 
and Socictp. And they recite the Act of 19 H. 7. cap. 7. ot not putting 15 U. 5. 7. 
of any Law oꝛ O2dinance in execution, betoꝛe it ſhall be allowed by the 
Loꝛd Chancelloꝛ, Treaſurer, and two chief Juſtices, oꝛ thx of them, 
62 befoꝛe hoth the Juſtices of Aſſiſe in their Circuits, upon pain of 
koꝛteiting foztp pounds: And ſhew that one Cuthbert Goodwin, and 
lohn Hame Wardens of the ſaid Society, with the greater part of the 
ſaid Society. 1. Maij 45.Eliz.at the Guildhall within the ſaid Burrough, 
made divers Laws and Oꝛdinantes foꝛ the Government of Weavers; 
and that the 18 Novemb. 1 Jac. the ſaid O2ders were confirmed by the 
Lo2d Chancello2, Loꝛd Treaſurer, and Loꝛd 4nderſon one of the chief 
Juſtices, among which one was, that none ſhould uſe the Art of 
weaving within the ſaid Burrough, o2 ſhould have any Lom in his 
houſe oꝛ poſſeſſion, to have anp benefit thereby, unleſs he had ben an 
J Apprentice to the ſaid Art within the ſaid Burrough loꝛ the ſpace and 
Z term of ſeven years, oꝛ had uſed the ſaid Art within the laid Burrough 
| fo2 five years befoꝛe the making of the [aid Oꝛdinante, 02 ſhall be ad- 


mitted thereto by the Wardens and Society, upon pain of foꝛfeiture 


fo2 every month twenty ſhillings. | 
And they further ſhew,that after the ſaid — made ay — 
rm 
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firmed, the Dekendant ( ſuch a dap) befoze his inhabiting in the ſaid 
Burrough; and after (ſuch a dap) that one William Goodwin being 
en Warden of the Weavers, gave notice to the Defendant of the 
aid Ozdinance, and that he afterwards, &c. during the five months 
contimred uſing the ſaid Trade there,and that he had two Loms in his 
poſſeſſion, where he had not ben an Appzentice, noꝛ uled the laid Art 
to2 five pearg, as befoꝛe, c. by which he foꝛteited to them five pounds, 
viz, fo every month twenty ſhillings. | | 
The Defendant pleaded Nil debet, and after Verdict fo2 the Plain- 
tiffs, it wag moved in Arreſt of Judgment, that this Oꝛdinante was 
not reaſonable: andupon Arguments and Conference, without ar- 
guments at the Bench, it was agred that the Oꝛdinante was againſt 
Law, and Judgment againſt the Plaintiffs. x 
And Lo2d Hobart in Hil. x5 Jac. declared, that we were all of opinion 
that Judgment ſhould be given againſt the Plaintiffs : And he re- 
peated the Caſe and the reaſons of this Judgment, becauſe the Ozdi- 
nance was, that none ſhould uſe the Trade of Weaver, no2 have any 
Lom in the Town, unleſs he had ſerved,&c. befoꝛe the making of this 
Oꝛdinante, fo that all Appzentices which ſerve after ſhall be ex- 
cluded, unleſs they ſhall be admitted by them, which is unreaſonable: 
And the Plamtiffs do not convey to themſelves any god Title to the 
Wardens, but as to the p2incipal point of making ſuch a reſtrain- 
ing Oꝛdinante, the Couri did not deliver any Opinion. 


1 — 


Mich. 15 Jac. Rot. 2327. 


Dorrell verſus Andrews. 


C Uſan Dorrell bzought an Action of Debt againſt Sir Euſebius An- 
dreus, and John Cope fo2 eighty five pounds, and count upon a Leaſe 
made by her to the Defendants bp Jndenture , by which ſhe demiled 
one Capital Meſſuage, Mannoꝛ, o2 Houle called Cauſton, within the 
Pariſh of Dunchurch in the Countp of Warwick, and all the Stables, 
&c. in Cauſton afozeſaid. 

The Defendant pꝛoteſting that the Kent was not behind, fo2 Plea 
ſays, that befoze any Kent arrear the Plaintiff entred into leberal 
parts of the houle, and him diſpoſſeſfed, and upon that they were at 
iſſue, and the Venire facias was de vicineto de Cauſton within the Pa- 
riſh of Dunchurch : And it was moved in Arreſt of Judgment, that 
the Venire facias ſhould be of the Pariſh only, and not of Cauſton, fo 
Cauſton ig not alledged as a Town, but the name of a houſe: And the 
Court reſolved that the Ven. fac. wag good, fo2 Cauſton is alledged ag 
a Town in the Pariſh of Dunchurch; and that bp the addition and gene- 
ral woꝛds in the Demiſe, in which alſo there was an exception part 
of the Houſe 02 Wannozhoule at Cauſton afozelaid, ſo that the houle is 
alledged to be in Cauſton, in riſh of Dunchurch, if all be conſide- 
red: And if it appear that Cauſton is a Town o2 Village in the Pa- 
riſh of Dynchurch, it will be without anp doubt good. 

And my Loꝛd Hobart ſaid, that it had been divers times adjudged, 


from Town or that on the Allegation ot a thing done at the Town of Dale in the Pa - 


Pariſh. 


riſh ok Sale, that the Ven. fac. of the Pariſh is good, fo? though the Pa 
ri 
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Swaine verſed © 7 
Holman. 7 


riſh map contain moꝛe Towns, pet it is not to be 1 but that 

it is of one Continent, if the contrary appear not bp the Retoꝛd, vide 

fo2 that Paſch. 9 Jac. between the Toꝛd Candiſh, and Sir George Savill, Cendiſs and 
&c. There wag another exception taken to the pleading , which J Sil! 
have not tranſcribed. 


Trin. 14 Jac. Rot. 755. 


Swaine werſus Holman, 


Ichard Swaine Plaintiff, againſt Thomas Holman and Elizabeth gene, 
his wife, bzought Waſt, and declared of a Leaſe made, Anno Dora. 
the N. of Eliz. by the Queen, under the Exchequer Seal, to william Waſt. 
Jolliff, Thomas Jolliff, and Elizabeth Jolliff, fo2 thꝛet lives, and that Hob. 293+ 
William and Thomas were dead, and convey the remainder to the King 
that now is, and from him to the Plaintiff, and that the Defendant 
Elizabeth took H. to Hug band, which did waſt, &c. 
The Defendants confeſs the Leaſe, death, and marriage as above, 
&c. and ſap, that the laid Holman and Elizabeth his wife, 2. Feb. 40. E 
liz. (urrendzed as well all their Eſtate of the ſaid Elizabeth, as the Let- 
ters Patents, tothe intent that the Queen ſhould make a new Leaſe 
to the (aid Elizabeth, and to Humphrey Holman, and to Roger Holman fo 
their lives ſucceſſively, which ſurrender the Queen accepted, and the 
third of Febr. next made ſuch Demiſe, and this they are ready to a- 
ver, &c. 
The Plaintiff replies, and joyns Iſſue upon the Surrender and 
Demilc in manner and foꝛm, and the Iſſue was tried by a Venue which 
came from Weſtminſter, and the Jurp found this ſpecial Verdic, viz. 
the new Leaſe made the third of Febr. in which it is recited that ſhe 
had ſurrendꝛed the Eſtate, and the Letters-Patents, and the Queen 
as well in conſideration of the ſurrender of the Letters Patents, as in 
conſideration of the papment of twenty Nobics made the new Leaſe, 
and the Jurp found that the Demiſe made the third of febr. was with 
the conlent of the laid Thomas Holman , and that the ſaid Thomas 
Holman and Elizabeth his wife agreed thereto, and held in claiming 
bp the ſaid Demiſe: And it was adjudged by the Lo2d Hobart, and 
others the Juſtices, that the Plaintiff ſhould have Judgment. 
Firſt, the conſideration which pꝛocured the new Teaſe is the Sur- Surrender in 
render, and the Surrender is not abſolute but defeiſable if the wife +» ol Leales. 
ſurvive, o2 if the Hugband will diſagree; and therefoze the Lozd Ho- 
bart ſaid, that it Feme Teſſee fo2 pears takes Hugband, and after the Baron&Feme. 
Feme takes a new Leaſe of the Queen foz life, this ertinguiſheth the Feme accepes 
term; but if the Hus band diſagree, then the Leale fo2 pears is revi- a de Leaſe, 
ved. And as in Barwicks Cale, the ſurrender of all the Eſtate where 
he had made a Leaſe fo2 pears befoze, o: where rhe Leaſe which he Conſideration 
ſurrend2ed was void, the new Leaſe made in conſideration thereof ig * Surrender 
void, fo2 the Surrender which is the conſideration,ought to be a good 
ſurrender of the fozmer Eſtate : And therekoze if Leſſee fo life of the 
Demiſe of the ting ſurrender conditionally, and the Ring _ For ing) 
at 


8 Gios pers), 
Davie, 


FP 


that he had furrendꝛed all his Eſtate, makes a new Leale, this ſhall be 
intended an ablolute Eſtate, foꝛ a conditional ſurrender within ther 
pears of the Leaſe, is not a ſurrender within the Art ot 32 H. 8. 
2. Another reaſon, hecauſe that the Fræhold which the Hugband 
had in the right of his wite, could not be given bythis bare aſſent ; 
Acceptance of Bitt if the Lcaſe had been made, de novo, to the husband and the wite, 
rew Lezſc pte then it had been gueſttonable, foꝛ the Eſtate pals un Implication, viz. 
WE — hy a lurrender in Law, bp acceptance of a new Lc ale, as in the eighth 
of her Free. Nepoꝛt o the LToꝛd Coke, S. Savors Caſe, but there uo Eſtate oi the 
hold. Hus band paſs, fo2 bp the inter-marriage he was in of the Freeho!d 
wit? his witc, in the right of his wite,and that he gives not by aſlent. 
vide 7 H 7.14. vide 41 E. 3. fol. 19. 
3. Another rcaſon was, as this iſſue is jopned, it is found againſt 
the Defciidoiits,to2 it ſhail be thereby taken and intended of an acual 
v. poſt 104, Turrender made bp the husband and wife, and not of ſuch a furren- 
fue joyned, dir which is operated by a ſubſequent ac in Judgment of Law , and 
not proved the reaſon thereof is, becauſe that the ſurrender of the Eſtate, and the 
by — tancelling ok the Letters Patents are pleaded to be done at Weltnijn- 
„ <a ſter, 2 Febr. and the Leaſe, 3 Febr. ſo that this Iſſue is taken upon an 
actual ſurrender: And by Warburton, if iſſue be joyned upon the Ma⸗ 
numiſſion of a Villain, that is not maintained by giving in evidence 
that the Loꝛd made to him an Obligation, but bp the making of him 
free by Charter of Manumiſſion. Vide the Cale directly, 25 H. S. Brook 
general Iſſue 82. vid. Dyer 284. Crouch?s Caſe. 


Jury of 412d” Memorand. That in this Caſe the Jury of Middleſex found the Damages, 
had Waſte in and the value of the Waſt in the County of Do!letſhire , vide Coke 


Dorſetſbire ltb.6.fol.47. Dowdales Caſe. 


—— — —— — — ——————————— 


Mich 15 Jac. Rot. 1634. 
Gibbs verſus Davie. 


EH Dward Gibbs bzought an Action upon the Cale againſt Jenkin Davic, 
foꝛ woꝛds ſpoken inthe Welſh Tongue, and declared that the con- 
fcrence was had bn Baron snigg with the Defendant, concerning the 
felonious ſtealing of thꝛee Veiter, and the Defendant is ſuppoled to 
Caſe anlwer to thequeſtion in Welſh, whether Thomas Jack'on ſtoic them ; 
welſh words, Ik he had them, J ſhouldhave had them again, but Edward Gibbs ſtole 
them: And upon Not guiltp pleaded, it was found fo2 the Plaintiff 
at Briſtoll: And it was moved this Term in Arreſt of Judgment, that 
the woꝛds in Welſh did not ſignifie ſtealing, but carrying away upon 
Coofirued af. die g back : And it appeared upon examination of one Mr. Gunter up⸗ 
ter verdid. on Oath that it is p2operlp the woꝛd foꝛ carrying, though that there in 
the intendment of the parties it might be taken fo? ſtealing, it being 
Hob. 191,126, jopned with other pꝛetedent circumſtances, pet it is not actionable, to2 
it ſhall be taken in the moſt favourable conſtruction and beſt ſenſe, as 
if one had ſaid, That ſuch a one had the Pox , and fo2bid one to uſe his 
company, it ſhall not be intended of the French Pox, and no Action lics: 
And Judgment was givenfoz the Defendant, pct it was averred in 
the Count, that the wo: ds were ſpoken in the hearing of them which 
underſtood the Welſh Language. Hil. 
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Leigh verſus 9 
Paine. 125 
Mich. 14 Jac. Rot. 953. 
Leigh verſus Paine. wy 


MP Leigh bzought an action of Debt upon an Obligation a- Debt. 
gainſt Matthew Paine, was with condition fo2 the perfoz- Hob. 191. 
mance of an Arbitrement, which was of all Actions, Quarrels, Ec. 
depending between them: Che Arbitratoꝛs award, that the.Defendant 

ſhould pap to the Plaintiff ſuch a ſum, #c. fo2 content and in full ſa- | 
tiſtaction of all Ac ions, Quarrels,c. until the dap of the date of the Arditrement 
Arbitrement : And upon Demurrer bp the Defendant, it was deba- 241! Adios 
ted whether this was a gwd Arbitrement, it being that the Arbitra- f de were 
to2 had exceeded his Authozitp in giving latisfaction fo2 Treſpaſs al- 

ter the ſubmiſſion, that is, until the date ol the Arbitrement ; and it 

ſeemed to the Court that it is a 12 and that it 5 — 

not to the Court that there were ann Treſpaſſes oꝛ Suits after the 
ſubmiſſion, and that ſhall not be intended until it be ſhewnt by the o⸗ 

ther part, as in the caſe of Baſpool,Co.lib.$.fo.98.where ſubmiſſion was 

of all controverſies, ſo that the Award be made ol the Pꝛemiſſes, cc. 

there the Arbitratoꝛs made an Award of divers particulars,and the 

Award was god,and he that will avoid it muſt ſhew, that there were 

other tontroverſies, and that he gave notice ok them to the Arbitratozs, 

fo2 they ſhall not be bound to arbitrate of moze than they have natice 
of,Dy.242-19 E:4.1.v.Sammons taſe, Coke lib. 3. ſol. 77. That an Award 

ought to be reaſonable, and to be done between the ſame parties: And 

therefoze the Arbitrement that the husband & wite ſhall levn a Fine Baron ſubmit, 
where the ſubmiſſion was by the husband onlp,. ig void (but quzre) and by award 
if it be not good as to the husband, and vide in James Osborns tale, Coke the Legacy 
lib. 10. fol.131. There the cale of More and Bedle ig vouched, and is ar bees 4 
adjudged, that where it is awarded that a certain ſuin ſhall be paid, „ —— 
and foꝛ the papment thereof a ſtranger ſhall be bound, it is a god A- vice ſhalt re- 
ward, though as to the giving of leturitp bp a ſtranger it is void, leaſc;adjudg'd 
and there it is ſaid, if fatigfacton be to be given fo2 many things, of fen. 
which part is out of the Award, pet it is good fo; which are ſub- ys gl 
mitted unto, vide 41 & 43 Eliz. Newby and Say. An Award to make a . 
releale to the date of the Arbitrement, and god if it does not appear by and 
that there was other matter. A ſulmiiſſion of all matters done till the 
fourth of September, the Award was of a Keleaſe of all matters until 

the third of September, and god; And this cale was vouched to be be- 

tween Barnes and Grenewell, Trin. 43 Eliz.Rot.947. vide a taſe between 1 £12215 
Hilton and Brown, Trin.5 Jacobi Rot.1618. an Arbitrement was made ce 
general in ſatisfaction of all Controverſies indefinitely without any 
limitation: Andupon Argument upon Demurter, it was adjudg- 

ed god, and in this caſe the Arbitrement will not diſcharge anp 

action which was not ſubmitted unto; and then if is but Surpluſage 

which ſhall nor avoid the Award, chough the Plaintiff boy agge 
recompence by the Arbitratozs, in reſpec that the Defendant ſhall be 
dilcharged of Treſpaſſes until the making of the Arbitrement : And 
Judgment was given fo: the Plainriff, 
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10 Agars verſus 5 Coble verſus 


H. 6725 
x Cro.262, ti deliver, is good evidence to pzove converſion , but if it be found 


Liſle. Allen. 
Mich. 11 Jac. Rot. 3 18. 
Agars verſus Liſſe. 
Caſe. Homas Agar bꝛought an action upon the Cafe againſt Liſle, foꝛ find- 
Hob. 187 ing and — of a Cow at the Caſtle ot Vork, the Defendant 
pleaded in Bar,that the Biſhopof Durham 
2 in the County k Durham, and 
and Coll,” and ko; ot payment thereof 
Trover and the Detendant, as Sxtvant to the Sith m, Abſque 
juſtified with- he WAS Cattle of York, #2 awy where elſe, ke. 
out canfeſ this ding, and the firſt point was, 
the Coojerli-, fenbant tonderſſon , fo2 that is the ground 
on, not good. Action ri e con 1 the . 4 
was a * ground of the Action, Brook 
1 Mar, T . ought to be ſuch as contain 
ſufficient . rel 0 
| 100 en one fakeg-a Diſtrels and 
8 | 
converſion de 27 H. 8. 22. Coke lib. 10. fal.46, 47. Aequeſt and refuſal 


fpecialfy it e abjud fonverfion ; and Judgment wag 
given date Þ F becaule the Defendant did 2 tlaim any pꝛo⸗ 
perty, and did not anſwer to the point of the Action, fo2 a Diſtreſs is 
no Converſion. Spots 1h. 
Nil. 15Jac. 
Coble verſus Allen. 
Norf. | 


Treſpaſs. 0 bꝛought an action of Treſpaſs againſt Allen fo2 bꝛeaking his 
Hob. 189. Cloſe at Barningham, and bp the new Aſſignment divers parcels 
were aſſigned, the Defendant as to part pleads that he was ſeiſed of 

an Houſe and thirty acres of Land in Colby, and pzeſcribe to have a 

wap over them to his Common in Barningham ; and foz the other par- 

Preſcription" celg pꝛeſeribe, that he and all thoſe whole Eſtate he hath in the laid 
for - 3 qa houſe in Colby, uſed to have fo2 themſelves and their Families, one 
vez. 17. wap fo2 Pack-hozſeg over the laid other partels of Land in Barning- 
ſue joyned up- ham, unto the Kings High⸗ way leading to the Citp of Norwich: And 
on the pre · <Jſſue wag jopned upon thele ＋ 2 ns, and found fo2 the 
— Plaintiff : But it was moved in Arreſt of Judgment, that the Ve⸗ 
y,bence- the nue was from Barningbam and Colby, and that in the Plea there is 
: not mention of ann place where the Common lies, and therefoze 
there is not any trial; but it was adjudged that the trial was god 

foꝛ though that the pꝛoper uſe of a wap is toſome end, and that ought 

to be ſhewn, pet if it be only that he had a may ober the Cloles of the 

new Afſignment;and no plate 02 end thereof is pleaded fo2 what cauſe, 

oꝛ to what other plate, and Iſſue is taken upon the Pꝛeſcr iption, and 

found, the Pꝛelcription is god: And another reaſon was there by 
Jmplication ; it is indifferent whether the wap lies in B. oz in ano⸗ 

ther Town, and by intendment rather it map be taken to lie in B. 


and then if by one intendment the trial map be god, it ſhall be ” in- 
tended. 


— 


Harding ver ſas 6 Speak verſus nw 
Bodman. Richards. 


cended. But when it appears that 'the trial ſhall be in thzee Towns, Venue in two 
and the Ven.fac. is but in two, is not aided, fo2 it is a Mil- trial; — tor 
and there muſt be a Venire facias de novo, hut in this caſe no new ve- 

nire tan be awarded, and then it is but a Jeofaile to2 not pleading in 

which ror the w hes, ny 25 it 1 aided ; — ſo unto the 

Kings high-way, taken that this Kings hi pp 1s contign 

adjacent to theſe Cloſes where the wap is by cription : And to2 
theſe reaſons and cauſes Judgment given fo2 the Plaintiff, 


— 


ll 


Harding verſus Bodman. 


Obert Harding Plaintiff, agamſt Bodman Defendant, in an action Cate. 
upon the Cale; retites, that whereas the Plaintiff bzought an 

aut ion upon the Cafe againſt one Lenning foz calling of him,#c.the De⸗ 
fendant upon the trial, being pzoduced fo2 the Defendant as a Wit- 

nels; gave evidence upon his Oath tu the Jurp, that che Plaintiff , don upon 
wag a common liar, and lo retoꝛded in the Star Chamber, -bp reaſon of the Caſca- 
which-Evidence (though the Jury found fo2 the Plaintiff, pet bp rea- gainſt one for 
ſon hereof) they gave but mall damages to the And up daes 
on not guilty pleaded, it was found fi Dl it; and upon motion 

m Atreſt of Judgment, it was abjtis ged that this is a new inventi- 

om and that no action lies fo2 tt. Firſt, becauſe that it is impoſſible to 

be known whether the Jury gave gꝛeater o leſs Damages foz that 

o2 not: Allo hy this means everp man which is p2oduced as a Wit- 

meſpbp one wayo2 other, map be ſubject to an action upon the Caſe ; 

and allo by anp thing which appears to the Court, the Evidence was 

frite,fo2 it was not a d that Re vera, that the Plaintiff wag not a 

common ltar, and that he wag not _—_— fo2 a common liar, in the 

Star Chamber; and fo2 thele reaſons thePlaintiff,Nil capiat per breve,&c 


Trin. 15 Jac. Rot. 1968. 
Speake verſus Richards. 


South. 
H Speake bzought an action of Debt againſt Edward Richards, ob- 
| fo2 5231.17 5.89. and declare, that Anthony Hall, and Henry Para- Hob. 206. 
mour 22 June 13 Jac, became obliged to the Plaintiff by fecognizante 
in the Chancerp in 2000 l. and that they did not pap it, whereupon 
the Plaintiff had two scire fac's to the Sheriff of Middleſex, who re- 
turned Nihil, whereupon Judgment fo2 the Plaintiff, and a Levari per; tor mo- 
fac? awarded to the Sheriff of Southampton,returnable x 5 Mich. which ney returned 
Wzit was delivered to the Defendant, being then Sheriff, tobe exe⸗ levied by the 
cuted : The Defendant befoze the Neturn levied bp virtue of the ſaid Sheff. 
Wzit, the ſaid 5231.15 8.8 d. of the Lands and Chattels of the ſaid 
Henry Paramour, parcel of the ſaid Debt, and at 15 Mich. returned that 
he had leviedtheſaid 5231.17 s.8d. parcel, t. which ſum he had ready 
at the day to deliver to the Plaintiff in part of ſatisfaction cc. And 
that the Defendant (although often required thereto) refuſed to pan 
the ſaid 5231. 178. 8 d. (by cauſe whereof this action accrued). no2 
bought it into Chancery, and to have the parties, cc. Ti 

'e 


** y _— 


Nil debet to 
Debt upon 
Record plead- 
ed. 


Releaſe before 
poſie ſſion. 


Debt againſt 
Sheriff. 

V. 1 Cro. 540. 
Debt lies a- 
gainſt Execu- 
tors of Sheriff. 


ter he had 


: Speake verſus 
Richards: 


© The Defendant as tothxee hundzed andeight pounds, part hereof, 


leaded Nil debet, to two 2ed and fiften pounds ſcventcen ſhil⸗ 

ings eight pence, reſidue thereof, Actio non: Foz he ſaid, that after 
the W2it direced, and befoze the return, viz. 31 Anguſt, 14 Jacobi, the 
Defendant at Weſtminſter paid it to the Plaintiff , upon the receit 
whereof, the ſame dap the Plaintiff gave an Acquittance foꝛ the ſame 
(which he pleads) and therebp acquitted and diſcharged the Defen- 
dant, and demands Judgment ik againlt his own Ded of acquittance 
he ſhall be received to demand the ſaid monep, whereupon the Plain- 
tiff demurred. 

And it was argued bp. Serjeant Richardſon fo2 the Plaintiff, and 
by John Moore fo2 the Defendant : An erception wag taken that he 
could not plead Nil debet, hetauſe that it is a Debt upon Hecozd,, foz 
he is charged by the return; He is not eſtopped to plead payment be- 
foze the return, becaule it is another Action, and the Sheriff might 
have paid it to the Plainfiff, though he return that he had the monp 
ready to be delivered to him; fo2 if he had after that paid it to the 
Plaintiff, hot was god ſatis faction, and he might as well pap it af- 

evied it, and nw» the return, as he might pay it after 
the return, and then Nil debet is a god Plea. = 

But it wag objcrted, that bp the return x 5 Mich. that he had the mo- 
nep ready (and that after the Acquittance) his return ſhould conclude 
him: And it was ſaid that it would not, foz it is in another Action 
and ſtands therewith, 22 E.4.38. One vouched as heir might be bound 
to Warrantp by his Father, and if he bzing an Aſſiſe De morte Ante- 
ceſſoris, and the Tenant plead Baſtardp, it is no Eſtoppel that the 
Defendant vouched him as Heir — 

The Acquittance oz releale is god befoze the return, and not like 
unto Hoes Cale of Bail, Coke, lib. 5. 7 1. 02 5 Eliz. Dier 217. Neleaſe of 
Actions and Snits will not releaſe a Covenant befoze it be bzoken. 
pus That the Acquittance oz Neleaſe is pleaded onlp bp rcci- 
tal. ; 

Reſp. To this it was anſwered, that he had paid the two hundzed 
and fikty pound, leventen ſhillings eight pence, which the Plaintiff 
had accepted, and the Plaintiff bp Demurrer had confeſſed the Ded, 
and all that is contained therein, then it appears that he is ſatisfied, 
and that the releaſe in matter as it is recited ſhall be an Cſtoppel,vide 
46 Eliz. 13. But it ſæmed that it is no Eſtoppel bp the reciting in the 
Acleaſe that which is in poſſeſſion, but that afterward he might well 
lap, that he was not in poſſeſſion at the time of the Keleale,and all the 
Court agred, that the Acquittance oz Keleaſe, andreceit of the mo- 
nep is a god Bar as to two hundꝛed and fiftenpounds, ſeventenſhil- 
lings eight pente, and ſo it wag adjudged: But whether an Action of 
Debt lies againſt the Sheriff upon this return is queſtionable, pet 
that it is not any Contract, Account, o2 Loan, upon which thꝛee p20- 
perlp an action of Debt lies, as it is laid M. 18 E.4.23. and 41 E. 3. 10. 
and 42 E.3.9, When monep is delivered to be delivered over, that no 
Debt lieg it it be not delivered over, but Account, vide 34 H. 6. 36.2. 9 
E. . 50. And the Court inclined, that in this Caſe Debt lieg, fo? it is 
a general Contrada: Jn Dowſes Caſe, the Sheriff levy part and do 
not return it, but the * pap it, Debt lies againſt the Sheriff: And 
if * be delivered to bup Land, if he bup it not, Debt lieg, oꝛ Ac⸗ 
tount. 

Mich. 


A r . — 


Stone verſus Crawley verſus 13 
Roberts. Kingfwell. 


Mich. 15 Jac. Rot. 636. 
Stone verſus Roberts. 


Tone bzough an Action upon the Caſe. againſt Roberts fog theſe Caſc. 
8 ores; * » — — a — 4 an —. 2 "Pi nat oo 
witched the Children of one Strom: And Judgment fo: 5 ; 

2 though Witch ts a wozdof malice, and amitiarls uſed to old pe Words. 
women, and the refoꝛe no Action lieg, pet here it is coupled with a V. apres. 132. 
Dad, Wer the Plaintiff is dzawn in danger of his life , by the 

a 1 Jac. 


— 
— 


Hil. 15 Jac. Rot 71o. 
Crawley verſus Kingſwell. 


Ichard Crawley Plaintiff, in Replevin againſt 4 , Keplevin. 
| \ e fo: Hob. 2or. 
ten pounds fient-lervice as Bapliff to his Father , the Plaintiff 


day ol papment) he was upon parcell of the Land, and there wag rea- Rent ſergice 
dy and offeredto paꝝ it, and remained there till after the ſetting of dude tetbe 
the Sun: The Detendant replyed and ( proteſtando that he made 1.22! may di- 
no ſuch tender) fo2 plea ſaith, that after that, and befoze the diſtreſſe , irayne. 
viz. luch a dap, he at this Clole demanded the Kent, and none came 
the re to tender 02pap it,fo2 which he did diſtrain, and pꝛaies a return, 

c. and avers that the Plaintiff noꝛ anꝝ other, neither at the time of the 
diſtreſſe, noz at wn Ker after offered to pap the Kent, whereupon the 
Plaintiff demurred; and it being argued bp Hendon and John Moore, 
it was adjudged by the whole Court that the Defendant ſhall have a 
return: And adiverſity was taken between this and Yomage, where 
one makes a tender to the partp,and he refuſe, there he cannot diſtrain, 
becauſe it is a perſonall thing which cannot be ed (as pap- 
ment of a Kent map) bp another hand, vide Litt. fol. 3 5. 2 1 E. 4. 17.7 E. Contr. it ten- 
4 4-20H. 6. 13. Alſo it was agzeed, that the tender there bp the Te- aan diſireſ 
nant at the dap is not materiall, but if he had tendzed it when the 
Diſtreſſe was taken, the taking ſhould be toztious, 30 Afl. 38, vide 22 
H.6.36, & 39.21 3 E. 3.9. videLitt. 9, fol. 28. 

Demand neceſſarp onlp fo2 a Penalty. 


26 Eliz. 
Certain Caſes vouched in an Action for words. 


(De Plaintiff in the Exchequer, againſt Redſerve. Gittings is 
I a couſening Knave, and ſo I have proved him before my Lord 
Mayor, for ſelling me a Saphire for a Diamond, the Action does not Ipe : 
And by Manwood, if A. ſaies of B. Thou art a couſening Knaye , and 
haſt couſened me of five hundred pounds, no Action lies, which the 


Court agzed. 
. Baueo 


14 


— 


George verſusè ¶Walcot 2575 Caſe, 
Whitlock, C Hind. &c 


* 


Wes Regis 30 Eliz. 
George verſus, Whitlock. 


E is a conſening Knave , and couſened a man of a hun- 
H — and all the <Georges are 23 be KinaveF, no 


— — 


Hil. 30 Eliz. B. R. 
Walcot Plaintiff verſas Hind. 


Eis a — Enave, and hath couſened me of fo nds , 
H anion lies; Ann upon Errozb 1 5 


guer, ment Way a dz and it is fad tharour Law 
notice what a hat a Coulenr is. 

Trin 37 Eliz. 

Brookes Caſe. 


H. ts a falſe Knave, and keeps a falſe Debt Book, fo he charg- 
* Ae the keteit of one peece ol Velvet which is kalle, not 


en Y 
——_— 


Mich. 37 and 38 Eliz. 
Charter verſus Hunter. 


| , and haſt Ifred Good 
TI Merchant, ad, Pilfred awap mp Gods 


— action upon the Cafe againſt 

B. and his Wife, and ſhew laintiff uſed the Trade of 
a Butcher, and that his Wife ing ben ſold — delivered fleſh , 
and the woꝛds were, that the W laintiſt is a coulening 
woman, and hath couſencd one of her Pein urs of four pounds ; 
And it was alledged over, that ſhe the Defendant, wouid bzing gud 
p2oof of it, and adjudged He an attion lies not. 


A Butcher andhis his Wife 


Tiir, 


k 1 * — 7 
** r n " 


Heard = 18 
Baskerheld. 
Trin. 13 Jac. Rot. 650. 
Heard verſus Baskerfield. Brownlow. 


Devon. 

WW lliam Heard Plaintiff, againſt Richard Baskerfield in Keple- Replcvia. 
vin foz raking two Cowes at Brood, the Defendant makes Co- Hob. 232. 

nuzante as Bapliff to John Dinkam Eſquire, and ſhews that walter 

de la Therne was ſeiſed in Peeof twentp acres of Land, whereof, &c. f 

And bp his Deed(ſhcwn in Court 11 E. 2. gaanted a Hent⸗charge of la Replevin, 

two ſhillings out thereot to John Milleton and Walter Milleton, John —— * 

Milleton dies, and Walter ſurviped and died ſeiſed; and this Rent de⸗ derives his E- 

ſtended to one John Milleton of P. ag Coſin and Heir to the afoꝛeſaid ſiate from one 

Walter, and he was ſeiſed in Fee; and one John Dinham wag w Coſin and 

ſciſed in Fee of one houſe and twentp acres of Land in penſons, and by nend 

Deed(ſhewnin Court) exchanged them with the ſaid John Milleton f. ® 

fo2 the ſaid Rent; and Walter de la Therne being ſeiſed of the Land 

out of which the Kent iſſued, attozned, and gave Seiſin ofthe ent to 

John Dinham, wherebp he wag leiſed in Fee of the ent, and conven 

ed the Kent by thzee dilcents to this — Dinham, foz whom the De- 

fendant makes Conuzante foꝛ ten ſhillings fo? five pears arrear: And 

the Plaintiff demurs generalip upon the Conuzance. And the cauſe 


was, that it is not ſhewn how John Milleten 18 Coſin and Heir to 


Walter upon the dilcent. 

Firſt. if it be god as this Caſe is, viz, That he claimes not as 
Coſin and Heir, but makes Title under him by convepance after- 
wards: Allo becauſe the Defendant makes Conuzance and is ſtran⸗ 


ger. | 
Sccondly, if it be but fo2me. 
And this Cale was argued at BenchVjieflp,in Trio. 16.AndJ was 
of opinion, becaule that this is the Conuzance of a Bapliff,and it is a — 3 
diſcent in one blood, to which Dinham is a ſtranger, and becauſe that gan t b 
a god Iſſue might be taken thereupon as it is allcdged; And it it had 
ben a taſe ot — the Jurp might have tr ped it, therefoze it is 
god by the Common Law, and differs from a Formedon, fo2 there he 
which bꝛings it is pꝛivp, vide 41 Elz. 13, & i4 in a Scire facias, god 
without ſhewing „33 H. 6. 34. Sir T. C. Cale, 2) H. 6.2. 4 E. 3. 43. 
vide 19 E. 3. Quatre impedit 58. And if it were uot god by the Com- 
mon Law, et it was but fam, and aided by the Statute ot 27 Eliz. cap. 
5. vide in Doo! Leiſeilds Caſe, lib. 10. fol. 94. And Juſtice Winch a- 
g2ced with me, but Warburton to the — and argued ſtrongly, 
that it was ſubſtance and was very materiall, and he relied upon the 
Book in the 38 U. 6..17. and NN of 11 H. 6. 43. 8 H. 6. 22. 
& 2H. 2. and Wimbiſh and Talbois tale. Plowden. There is debate, 
and argued two againſt two, and no Judgment given, becauſe that it 
is not ſhewn.Coment Coſin, vide 2 522 god JſTue, there is no 
ſuch Anceſio2, a generall Deinurrer conkeſſe not the matter, ag in 
Debt upon a Bill, he plead. papment and the Plaintiff demur, that 
Denuirrer doth not confeſſe the papment, Tozd Hobart would not 
ſpcak of the Common Law, but it ſxmed god to him by the Statute. 
The Title of the Act 18, An Act for furthering of Juſtice, Definitive 
Jultice, and Juterlocutozp.The Statute takes not awap koꝛm, but 


the 


16 Drury verſus 
Fitch. ; 


the intrappings and ſnares of fozm: Mo place where the Obligation 
is made cannot be tried bp them affirmarively. Hough and Bamficlds 
caſe matter and no foꝛm, and ſo Dyer 319. But the ow of Couſinage 
which comes bp videlicet is fozm : And if thecaſe of Wimbich and Tal- 
_ had ben at this dap it Id be aided, and Judgment fo2 the 
Defendant. 


—_ T wag argued by the Court that upon an Elegit the Sheriff ought 


Moyety by to deliver the Mopety by meets and bounds, and ik it be ſo that the 
meets and Conuzoz be Joynt⸗tenant, oꝛ Tenant in Common, then it ought to be 
bounds. ſo ſpecially alledged and tontamed in the return. TY: 


Paſch. 16 Jac. 
Drury verſus Fitcl:. 


* 
—ﬀ 


Caſe, Rury an Attoznep of this Court, bzought an action upon the cafe 
— "Je Dagaing Fitch, one of the Serjeants of London, fo ſaping, J arreſt 
oph.Rep.f.21, 7, — for Felony, and after not guiltp pleaded the Plaintiff was Non⸗ 
Joan ſuited: And now it was moved that nocoſt# ſhould be given to the 
where the Defendant, becauſethat the woꝛds will not bear action, and therefoze 
re 2 2 0 
Flaintiff hath Judgment ſhall be given Quod nil capiat per billam: And they vouched 
no cauſe of a · one Pꝛeſident in Grewſtons caſe in Ban. Reg. viz. that now bp the laſt 
&'on, Statute, coſts ſhall be given to the Defendant in all caſcs where the 
Plaintiff ſhould have coſts if he recover ; but in ſuch taſe where the 
Plaintiff ik he recover ſhall not have coſts, the Defendant upon the 
Non: ſuit of the Plaintiffſhall not have coſts. 
But it ſcemed to Loꝛd Hobart, that in this caſe the coſts are feꝛ vex⸗ 
ation, and this is moze veration ifhe had no cauſe of action, vide 29 H. 
8. ſol. 32. It is there reſolved, that an action lies foꝛ the coſts, notwith⸗ 
ſtanding a Wzit of Erxroꝛ bzonght: And the laſt day ok this Terny the 
Court was of opinion that the action lies foꝛ the woꝛds, foꝛ it is moze 


then theſe, 7 charge thee with Felony, and it the Action lies not, pet the 
Defendant ſhall have coſts, fo21t was ſuch an Action in which the 
Plaintiff ought to have colts it he recover. 


Cockes verſus Vpon motion in Court by the direction of Juſtice Warburton who 
Darſcn- had cauſed aJuroz to be dzatwn,bp reaſon of the ſlenderneſſe of the mat⸗ 
fob a ter, andfo2 avoiding the charge of a ſpeciall Derdia; the Caſe was, 
A Copyholder was a Lunatick, and the Lord committed the cuſtody of 

Action his Land to one which brought an Action of Treſpaſſe, and whether it 
— ani, M ought to be bzought by him o2 by the Lunatick was the queſtion. And 
ce ofa Luna- the opinion ot the Court was, that the Committee was but as Bap⸗ 
tick which is a liff, and hath no Intereſt, but fo2 the p2ofit and benefit of the Tuna- 
Copyhoider, tick, and is as his Servant; and it is contrarp to the nature of hig 
Poph. 141. Authozitp to have an Action in his own name, fo2 the intereſt and the 
4 kep.125,. Eſtate, and all power of Suits is remaining in the Lunatick: And 
ye-30** it was ruled in this Court, that a Lunatick ſhall have a Quare impedit 
in his own name, vide Beverlies cafe, Coke 1ib.4. the diverſity between 

a Lunatick and an Jdeot, and H. 8. Dyer fol. 25. and though when 

Guardian in Socage (as it wag adjudged ) makes a Leaſe fo? pears, 

is 


Pub t% cowl art i - S — o = 


Smith verſus}. bel 17 
Stafford 


his Leſlæ ſhall have an Ejectione firmæ, pet there the Guardian hath 
the Jntereſt, and is accountable therefoze. But in this taſe the Com- 

mittee hath no Jintereſt, but is as a Servant inted by the Nod 

to kep the poſſeſſion foꝛ Him, who is not able to kep it fo; Himſelf. 

Loꝛd Hobart and the Court allo agreed that the Lozdof aWanthozhath Lord cant 
not power to commit o2dilpole of the C ld of a Tunatick with- commir Copy- 
out ſpecial Cuſtom, no moze then a man ſhall be Tenant bythe Curte⸗ na of bu 
fie, &c. of a Copphold without Cuſtom, no2 the Lozd cannot commit (ac add 
during the mino2ity of an Infant Coppholder without Cuſtom, Cuſtome. 


1 


. _— 


— — 


Hill. 1 5. Jac. Rot. 926. 
Smith ver ſus Stafford. Brownlow, 
Suff. , - 


Ndrew Smith and Anne his Wife, aginſt Richard Stafford Execu- Cale. 
\ . to2 of Jeremy Stafford in an upon the Caſe, the Plointiff d.. 
counts, that whereas there was communication hadof a marriage 
between the ſaid Anne(when ſhe was ſole)and the ſaid Jeremy, the ſaid 
eremy in conſideration that the ſaid Anne would take him to her hul⸗ Where incer- 
and, pꝛomiled that if after the marriage the ſaid Jeremy died, living — DINER 
the ſaid Anne, he would leave the ſaid Anne wozth a hundred pound: mice mide vy 
and aver that ſhe did marrp the laid Jeremy which died, and did not the Husband 
leave her wozth a hundꝛed pounds: And upon Non aſſumpſt the Jury to the Wife | 
found fo2 the Plaintiff; and in Arreſt ol Judgment it was alledged, deore marti 
that this intermarriage had extinguiſht the action; vide 11 H. 7. 4. 21 
H. 7. 30. Coke 8.136. there in Sir John Needhams caſe many coſcg are 
put, vide Hoes caſe, that a Keleaſe do not diſcharge Bail beloꝛe J udg⸗ 
ment, fo? it is contingent, vide one Judgment,H:11. 6 Jac.an the Kings 
Bench, Rot. 122. ; ; | 
Thomas Belcher.and Elizabeth his Wife, againft Edmond Hudſon an Belcher and 
Acion upon the tale, inconſiderationthat theſaid Elizabeth at his re- **%*- 
que would take one Thomas Maſon his familiar Friend to her Huſ⸗ 
and, he aſſumed and p2omiled that if the laid Elizabeth ſurvived the 
ſaid Maſon, that he would pap pearl to her to2ty ſhAlings foꝛ her mam 
tenance, and fhews that thereupon ſhe did take the ſaid Maſon to her 
Dusband,andlurvived him, and then married with the Plaintiff; the 
Defendant pleads a Keleaſe from Mzſcn of all Actions, Demands, 
&c. and it wag adjudged no ſufficient eleale : But Lo2d Hobart ſaid, 
that if he had releaſed all pꝛomiſes, that would have diſcharged the 
Defendant, vide 4 Eliz. Heleaſe of all Actions, Suits, Quarrels, &c. 
doth not releaſe a Covenant befoze it be bꝛoken, but otherwiſe of a e- 
leaſe of all Covenants, as it appears in Dyer 57. though the pꝛincipal 
cale was a releaſe of all Covenants until ſuch a dap, and Covenants 
were b2oken befoze and not diſcharged, fo2it being befo2e,there 
was no Covenant as to that. | 
Vide Lampets taſe, Coke lib.10. 51. the reaſon of the Keleaſe in Hoes 
caſe wag, becauſe that it was contingent and uncertain, and 17 Eliz. 
aLcale to the us band and Wife foꝛ life, the temainder tothe Sur: 
vivo? of themto2 one and twenty years, the Baron grant it over and 
ſurvive, pet it is void, becaule it wag 3 FRE 


18 3 jurden N FBlands 
| Stone. Caſe 


— — — 22. ble ft ph — — 8 127 
dj. accord, m an an, 182 Forti 
Paſch i658. eſt diſſ ing lequti bones; and he held that ſtrongly ts be Lam 


I. R. Lupart & hut — nn contrarp,and rthe 
Law will not 2 — intent of t 


Houblin. the — 


Mes andehat the marriage (which ie thocanſe) d vo nec deſtrp hat wh 
Hetley 12. it ſelf creates; 


— — 


Trin. 6 Jac. 


Jurgen 2 Stone. 


Hob. 181. F. Jeament upon a Leaſe m Alice Remington of a yy in 
South Ceruy;, Walter B older in Fee married the ſaid A- 

lice: And ow — 5 a Cuſtom in 2 — Manno? 02 that the wife jar the wile tha have 

Where a wo- the C Widowhood,5i tam diu 


an may em- caſts ck — rochllege, and rhe » he Log prantediie, ag 


— 


Gloceſt. 


— in and 

bring an a&i. PPear# by divery admitrances of wornen e after the 
or her of her husband came no Court, and al her right of 

Franck-benk — and pꝛa to be admitted, > hall ot the Seward re- 


_ adniir- fuſed, and ſhe made a Teaſe fs2 one pear to the Plaintiff 
might bziug this Action bp reaſon the woman was not A ( 
it was agreed that heron the Lod) was the queſtion. 
And! Evidence it bp the Court, that this E- 
of —— — And as Loꝛd Hobart 
of the firſt 44 and it ſeemed that where Te- 
nant fo2 life is admitted, that ſhall be the admittance ot him tn remain⸗ 
der: Alſo if the old of the Copphold be granted over, and the 
husband dies, there catmot be any admittance, and pet ſhe may 
enter; and in this caſe if anp admittance had been neceſſary , the had 
done all that ſhe could do, and = amounts to an admittance in Lam 
to an Eſtate created bn the and bp the Ac of God and Taw. 
A Tenant alien, and the Feoffee tender the ſervices and gives notice, 
the Loꝛd refuſe, this is fifficient, and the Toꝛd ſhall be compelled to 
avow upon him. Continual claim amounts to an entry. 


8 — — — — 
n%ůũù — — — 


Pafch. 16 Jac. Rot. 444. 
Blands Caſc. 
Cafe. 


ob.219. Peter 20 an upon aga B. the 
Hob. E — ne dom Action the Cale againft A.B. th 
ſome communication with one Eagle ſaid, t 
— ith faid, char 
— — - —— fellow, and he doubted not but to lee him In⸗ 
Adj. Tr. 161. dicte d at the next Alſiles ſoꝛ Barretry Sheep · tealing as George land 
B. l. Smich & wag, fo? George Bland wag Jndiged — laſt Alniſes fo? ſtealing of 
Rookes., =Shoep ; and it wag not aberfed that he wag not Jndired, but rhat he 
Pr dl. 1557- was of goodfame, It was moved in Arreſt of Judgment, that it is 
K Witten. not attionable, and ta was the opinion of the Court, fo2it is not adi- 
rect 


DE 3 


—— — — — — 


Darcy r 5 19 
AAkwich. i 
tes Krmative : Vide the enfeof Steward rd aga inſt Ei 


And if one laps, I ſuſpect yot for ſtraling my Horſe. 
was given fo: the Defendant. * 


** i 


— 


Trin. 16. Jac. 
Pang; 2erſus ASkwith. 


op a 
ee, and 2.25 
— — . 
| ber tmp 
ment about the fait Cole-mines, of thelaid Pic; and aver implop 
r T water out of 
the fad Pirs, and that withaut 3 anp Coles, 
and they were net Nannen, of © Cole —— ung 
the Pits, and aver the upon the 
demurred: And we all agreed fare . ene, arris argu⸗ 
edfoz the Defendant foz th ſtcaſons. 
1. Becaule by the Leale this wag included, vide 21 H.6.61.grant of 
Comtzance,&c. gives power tomake a Steward, tempore E. i. Fitz. 41. Perkins Grants 
2 B.2 Bar, 237. grant to fiſh in a pond, pet he cannot make a trerieh, 110. 
2, The Coles are the Inheritante, and the bettcring of them is the 
bettering of the Jnheritance. 
3.£0; the p:oft of the Conunow-wealth,+4 H.. 18. 20 Kla- Dyer 361. 
Altams caſe, Trench to make a Meadow the better is no waſt, vide 22 
H. 6. 6. digging of certain Loads of Gzavel fo2 the amending of the 
Land, vide 12 H. 4. 5. And fo ſelling this ought not to be anſwered 
anp other wap then by a K of ok + 9 and the Plain⸗ 
tiff map reply upon the late _ cale ig long debated , 
5 E. 4. 10. vide Dyer 37. Malenders tale. 
And the laſt dan of this e Bis is not gud, lp here "tr we 
were all of 2288 d, en e though 
Teaſe be of g. and by be e might open nel 
Wines, as in Sanders cafe, Coke lh. 5 9001 12. Thee: it ſhall be —— 


of new Wines whirh ür themleldes is waff, if it had not ben by f 
al wozds; And the of a — v 
2 pears 


tance, and a grent bereft to the 


— a new _ 2 — 777 
ereof,i 


Wick Ki 


20 nn Staffords 
Caſe. Caſe. 


and ſuppoꝛting of thele Mines foꝛ Coles which they | fell, vide 41 "Pi 
17. And fos Judgment wag given fo2 the Plaintiff. « rf; k, 


— —— 


Edmonds Caſe. 


M Emorand. That at the Aſſiſes holden at Wincheſter in Tent, 1 
Jac, one William Edmonds wag indicted of Burglarp, becauſe 
Burgiary- that he Burglariter and feloniouſip did bꝛeak the houle of one Richard 
Heydon in the night at Ramſey, and the Jurpgave a ſpecial Derdic.. 
We find d (hat Richard Heydon and Chriſtian his Wife were both in Bed 
and at reſtin an upper Chamber in men houſe of the ſaid Ri- 
chard Heydon ; and that the [aid william Rdmonds then wag and net is 
Servant draws the Servant and Appꝛentire of the faid Richard, and that he then Jap 
me ach of in another Chamber of the laid honſe, remote from the Bedchamber 
Bed- chamber, of hig ſaid Maſter and Dame, and that there was a Do with a 
and caters Latch at the Stairs-fot of the laid Bed chamber of the ſaid Heydon, 
with intent to but none Stair⸗ head, being the entrance into the ſaid Bed- 
kill, and chamber of theſaidHeydon : We find that ; bp Dry at the ſaid 
wound hin. time in the Indicment dzew the Tatch of the Stair-fiot dz, and o- 
pened the ſaid dw being then latched, and went up the Stairs, and 
entred into the Bed-chamber of his ſaid Maſter, with an intent to 
murther the ſaid Heydon, and that he did then and there with an 
Hatchet (with an intent to murther his ſaid Maſter) ſirtke and grie⸗ 
vouſſy wound him, and gave him fiftecn wounds on the head, and other 
parts of his body: And if upon the le matter, &c. 

And this ſpetial Verdict was ſhown bp the Loꝛd Chief Baron Tan- 
field, unto all the Judges of Serjeants- Inne in Chancery- Lane, viz. Ju⸗ 
ſtice Warburton, Crook, Baron Bromely, Juſtice Dodderidge, Hough- 
ton, Winch, aud Hutton; And they all (beſides Winch which doubted) 
agred that it was Burglary, and afterwards in the ſame Term, at a 

Vid. 3. loſt. s- meeting in Serjeants-Inne mFleetſtreer, it was ſhewn to Montague, Ho- 
* bart, and Denham, which concurred. 


— 


Mich. 16 Jac. 
p Staffords Caſc. 


FE Alle * b:ought againſt Sir John Stafford, where 
Matter of Re- the Defendants juſtifie, that Briſtoll is anancient City, and that 
cord tried by time whereof memozp,&c. there hath ben a Court holden there befoze 
1 the Sher iffo, &c. and that there was a Plaint levied, and Judgment, 
0, and that the now Plaintiff was taken in exetution. The Plaintiff re- 
: plped Quod non fuit aliqua querela levata, accozding to the cuſfome, and 
requires this Quod inquiratur &c. And it was trped at Briſtoll and 
found fo2 the Plaintiff, and damages twenty ſix pounds. And it wag 
moved in Arreſt of Judgment, that this being matter of Kecozd, viz. 
the entry of the Plaint in a Court of a ſtecoꝛd, it ſhall be tryed by the 
Netoꝛd, and not by the Countrp. i 
And it was adjudged that the trpal was good, becauſe that it is 
not 


WWW 


„ 


e 


Sir Walter Rawleys) 21 
Cate. 


not mxrly Netoꝛd, but whether it was accoꝛding te the Cuſtom. And 
Non prolecutus eſt ullum breve is triable by the Country; Quzre, if the 
Ning grant by Patent to hold plca under fo2ty ſhillings, if it be a 
Courtof HKeco2d, 


5— — 


Sir Walter Rawleys Caſe. 


M Emorand. that on Friday the 2 3. of October, upon conference be- How Priſoners 
Vi twenallthe Juſtices of Enyland, whether a p2zivy Seal was meer a 
ſufficient, it being directed to the Juſtices of the Kings Bench, to Trenton ang 
command them to award execution againſt Sir Walter Rawley(which cer at large, 
was attainted of Treafon at Wincheſter, Mich. 1 Jacobi, befozr Com; ſhall be 
miſſioners of Oyer and Terminer) oz how ſhould p2oceed befoze onght to 
execution be awarded: Jt was refolved by all, that he ought to be en. 
bought to Bar by Habeas Corpus by the Lieutenant of the Tower, and 

then demanded if he could lay anp thing whp execution ſhould not be a- 

warded, fo2 the pꝛoteedings againſt him being befoze Commiſſioners, 

thep are delivered only into the Court of Kings Bench, oz then might 

have remained in a Bag oꝛ a Cheſt, and no Roll made thercof, and ſo 

long time paſſing, it is not a Legal courſe that he ſhould be com- 

manded by a p2ivp Seal, o2 g2eat Seal to be executed, without being 

demanded what he hath to lap,to2 he might have a pardon, 9 e might Execution. 
ſap, that he is not the lame per ſon: As it one be Outlawed df Felony 
and taken, he ſhall not be Zeeſentlp hanged, put he ſhall be bzonght fo 
Bar and lo demanded, c. And upon this relo ution a p2ivp Seal came 
to the Juſtites of the Rings Bench, commanding them to pꝛoteed a- 

gainſt him atcoꝛding to Law: And thereupon a Habeas Corpus wag 
awarded, and Octob. 28. he came to the Bar, being bzought by the 
Lieutenant, and there he was demanded of 5 had anp thing 
* and there he ſhewed, that the King had employed him 

ag al of a Yopage,and hath given him power De vita & membris 

upon g: And whether this did amount to a pardon 02 no, he knew 
not. — — ſaid, that the Ring pardoned no Trea- Treaſon not 
ſong bp mplication, but it ought to be bn lpecial : wr ry Be. 
he ſaid, he ha elle to ſap, but ſubmit himſelf to the mercp of ; 
the king; And there execution was awarded,and a Koll made thereof 

and lo it was done in Lepu'scale, as the Nye was ſhewn) and 
be was committed to the Sheriffs of London and Middleſex, and by 

them he was bꝛought to the Gate-houſe, and the next dap (which dap 

the Loꝛd Mapoꝛ of London came to Weſtminſter to take his Oath) he 

was beheaded at the great Court atWeſtminſter,and he died in a good 

and religious manner, and ſpake much without any fear of death, 
ſubmitted himſelf to the Block, and by his death gained great repu- 

tation in this life, and bp the grace and meren ol God remiſſion of his 

ſins, and eternal life afrerwards,#c. 


G | Biſhop 


22 Biſhop and Conesbics 
Others. Caſe. 
Biſhop and Others. 
| Tenant in tail hath Jſſue two Sons, the Father with the 
3 F elde Son makes a Feoffment with Warranty, the eldeſt Son 


dies, and after the Father dies, the pounger Son bꝛought his Forme- 
don; and this Froffment with warranty of the eldeſt Son is pleaded 
in Bar, and upon Demurrer, Judgment foꝛ the Demandant : Foz it 
is but a lineal Warranty, and then without Aſſets it is no Bar, fo2 
though the eldeſt die in the life of the Father, yet the younger Son by 
poſſibility might have the Land ag Deir to him. 


Mich. 16 Jacobi. 


A Naction of Debt was bꝛought upon the Statute of 5 Eliz. fo? 
FH perjurp againſt one that was p2oduc*d ag a Witneſs in action of 


Coſts ſhall dot Treſpaſs, and depoſed falſin: And upon Nil debet pleaded, the Plain- 


be allowed up- 


on a Non: ſult 
in an Actlon 
brought upon 
the Srature 

5 Eliz, of Per- 
jury. 


Prohibitlon. 
Hob. 247. to 
Spiritual 
Court. 


tiff was non-ſuit ; And whether the Defendant ſhould have toſts o 
no, was moved by Serjeant Harvy,and that ſtands upon the wozds o 
the Statute of 23 H. S. cap. 16. the woꝛds are, In any Action, suit, Bill, 
upon the 1 or upon any Statute for any Offence, or wrong perſonal im- 
mediately ſuppoſed to be done to the Plaintiff. 

The Opinion of the Court was, that the Defendant ſhould not have 
coſts upon this non-ſuit, becauſe that this Action is founded upon a 
Statute made long after the making of that Statute.Allo this is not 


an immediate w2ong to the Plaintiff, but lecondarilp, fo2 it is an 
the Tru 


immediate w to th; and ſuch Statutes which are in- 
tended by this Act, ſhall be like to Treſpaſs done to the partphim- 
ſelf, as Aaviſhment of Ward : Allo it is not aided by the Statute of 
4 Jacobi cap. 3. foz that gives coſts to the Defendant, where the Plain- 
tiff ſhall have coſts if he recover ; And Mr. Brownlow the Pꝛothono⸗ 
tary ſaid, that it had been ruled ſo beloze, toz the Plaintiff ſhould not 
have coſts if he recover, becauſe the Ac 5 Eliz. gives a Penaltp,riz.a 
fozfeiture of twentp pounds againſt the Witnels „and fo2tp pounds 
againſt the Suboꝛner, and ſo 2 — if he had recovered, ſhould 
not have had any coſts, and therefoze it is not aided by the Stature of 
4 Jacobi. 


—_—___ - Ma " * 


— — 
—— 


Mich. 16 Jacobi. 
Conesbies Caſc. 


T He Lady Conesby, being the wife of Sir Ralph Conesby, wag cited 
in the Eccleſiaſtical Court by Mr. Watts, who had married Elli 
zabeth the G2and-child of the Father of Sir _— to which Gꝛand⸗ 
child by Will one Legacy of an hundꝛed pounds wag deviſed,and that 


was paid 3 Jac. by the Ladp Conesby Executoz of the firſt G_ 
: a 


4 
z 
1. 
1 

+> 


Kind verſus ' 2 3 
Ammery. 

and upon papment an Acquittance under the hand and ſcal of the ſaid kefuſing com- 
Wats wag, c. in the p2eſence of two Witneſſes now dead: And this P**<* procl, 
being denied, and thep allowing of no poof bp compariſon of hands, elke be. 
noꝛ by cirtumſtantes but onlꝑ p2oof of them which wzote it, o of them 
which ſaw them ſubſeribe: And bp their Law an Acquitrance of the 
Husband fo2 a Legacp to the wife, without the wife is not ſufficient ; 
alſo if Wats himſelf will denn it upon his Oath, there it ſhall ſtand a- ,,. 5 
gainſt all pzofs: A Pꝛohibition was granted upon the motion of — 
22 John Moore, and after Serjeant Harvy had ſaid all that he 
could ſap. 


— . — — 9 
—— — — 


Trin. 16 Jac. Rot. 9 54. 
Kind verſus Ammer y. 


K Plaintiff in a ieplevin againſt Ammery : The Avow2p was Replevin. 
fo2 a Kent-charge, and the Gꝛant was a rent of twelve pounds 
papable at two Feaſts, and if it be — fo2 the ſpate ot a month Demand. nor 
after anp of the ſaid Feaſts, it being lawfully demanded , that — on 
might diſtrain; and fo? Kent arrear at the Annuntiation, and he —— 
ſpace of a month after, and not paid, he diſtrained: And the Plain⸗ 
tiff demurred this Avowꝛp, and ſhews foʒ cauſe, that it 18 not 
ſhewn that the Avowant made anp demand befoze.the Diſtreſs : And 
Serjeant Harris relied upon a Caſe which was An. 31 Eliz. as he ſaid, ,,,,, caſe 
and vouched the number Koll; that upon demurrer between Boſden vid. Hob. 208. 
and Downs, there the Avow2p wag not god fo2 the ſame cauſe : And 207.82. 135. 
Maunds caſe, Coke lib.7.fol.28. implies that it ought to be demanded, 33. 

ut it is not iſſuable, if it be at the dax oꝛ after: And he ſaid it was 

ated 3 t Eliz. whether it wag fozm o2 ſubſtance, which ſhall not need 

to be ſhewn upon Demurrer ; But the Cdurt agreed that no acual de⸗ 
mand was neceſſary to pꝛetede the Diſtreſs in this tale, but that the Walon 71. 
Diſtreſs is ademand.Bur it the Gant had been penned in this fozm, 2 
if it be arrear at ſuch a Feaſt, and fo2 a month after demand, that — * 
then he map diſtrain, other wiſe it is, foꝛ there the Diſtreſs is limited March. 149. 
to the month after the demand: And ſoit was adjudged in this Court, Vid-apres 42. 
between Coppleſton and Langford, Trin. 3 Car. Rot. 2865. Ch — 


Keplevin between Beriman and Bower, Avowzp fo2 Rent granted 2 
out of ten acres of Land in Crediton, payable at ſuch a Feaſt upon the 
Town lone, upon the Key in Barnſtable, if it be lawfully demanded, 
with claule of itt eſs, and the Diſtreſs was befozedemand; and 
ypen — it was reſolved a god Diſtreſs without demand, vide 
yer 348. 
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24 Booton againſt the ber 1 verſus ö 
[ 

q 
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Booton againſt the Biſhopof Rocheſter. 


A Quare Impedit was bzought by Booton againſt the Biſhop of Ro- 
cheſter, who pleads, that he claims nothing but as Oꝛdinarp, 
and yet pleads further, that the Clerk which the Plaintiff pꝛelent, had 
Inſufficient re · befo2e contracted with the Plaintiff Stmoniacally, and thercfoze be⸗ 
turn on a Writ cauſe he was Simoniacus he refuſed him, and that the Church was then 
in a 2427: 1% void, and ſo remained void, whereupon the Plaintiff had a Wzit to the 
pee hos. Archbiſhop of Canterbury, who returned that befoze the coming of this 
" Wit, viz. 4 luly, the Church was fullof one Dogo? Grant ex col- 
latione of the (aid Biſhop of Rocheſter, which had collated by Laps, 
and this return was adjudged inſufficient : Firſt, it is clear, that 
though the ſix months pals , pet if the Patron pꝛeſent, the Biſhop 
ought to admit, although it be after the title devolveduntothe Metro⸗ 
Patrop my Politan: And it ſcems allo reaſon that he ought to admit, though that 
preſeat afrer the Title by Laps be accrued to the Ring, koꝛ he claims it as ſupꝛeam 
Laple. Ozdinary, vide Dyer 277. quære. But intyis caſe the Biſhop which is 
the Defendant is bound bp the Judgment, and the 1 is, notwith⸗ 
ſtanding the claim ol the Biſhop. that he admit the Clerk; and the B1- 
ſhop is but Servant, and ought to execute the p;oceſs of the Court. 
Jr was urged by Serjeant Henden, a Canon, Lindwood fol. That if 
e church be vacant when the Wzit comes to the Biſhop , that he is 
bound to execute the Wzit, but if it be full, then he certifies the Ju⸗ 
ſtices And the Archbiſhop 

22 H. 6. 45. Coke lib. 6. 49. and 52 Dyer 260. F. N. B. 47. Dyer 364.14 H.7.22. 

34 H. 6. 41. 9 E. 3. Quare non admiſit, 18 E.. 


— 


Trin. 16 Jac Rot. 1999. 
Eire verſus Banneſter. 


Ohn Eirebzought an EjeRione firmæ upon a Leaſe made by Sir Ed- 

I ward Kinaſton againſt Andrew Banneſter and Thomas Wenlock, af 
Challenges Land in Norwood, and after Not guiltp, the Plaintiff made furmilſe 
es of Kind2ed to the Sheriff Sir Thomas Owen to the Plaintiff, the De⸗ 

By ſurmiſe of kendant pleads, that the Sheriff Non eſt de confanguinitate of the 
102 kin to the Plaintiff, as he bp his challenge ſuppoſed: And becauſe rhe Defen- 
Sheriff. dant denied the laid + x Eire calumnia illa non obſtant. 
ec” eſt quod ven.fac',&c.. And at the Niſi prius the Defendants chal- 

Defendant de- JENBE the Arrap fo? confanguinitp between the Sheriff and the 1 - 
nics it by plea, Viz Sir Edward Kinaſton, and made this Averment, that the Sheri 
andafterChal- had Iſſue by Suſan, which wag the daughter of Judith, the wife of Sir 
lenges the Edward Kinaſton; and conclude it is a pꝛintipal Challenge, and 
* thereupon the Plaintiff demurred: And it was returned upon the 
Poſtea, and it ſetms that the Sheriff being admitted and allowed to 

be indifferent by the Defendants in the ſame Plea, they which allow 

cannot have a Challenge to the Sheriff, fo2 the Defendants might by 

confeſſion of the ſurmiſe of the Plaintiff to be true, have had a Wꝛit 


directed 


— 


is [won to the Canons, and he vouched 


— 
— — 
- — ac. —— —ẽ— 


Eire 9 | 26 
Banneſter. 


Challenge, 
to 


Attaint vide 36.H. 6. 2 1. that where one challenge the | which 1 
— the other Defendants after map challenge the Arrap of the 
ales. 
The ſecond point is, if it be a pzincipall challenge oꝛ no, bp reaſon 
that the Leſſoꝛ is not party to the Action, vide 10 E. 4. 12. 15 E. 4. 18. 
and 21 E. 4. 61. there it ſemg that where the Defendant juſtifies ag 
Servant ta l. S. and that the Land is his Fra hold, it is a pꝛincipall 
challenge that a Juroꝛ is within the Diſtreſſe of John S. foz the Title 
is tobe tryed: And now it was found by common experience that the 
Leſſee is but Servant; common recoveries at this dap are but ag o⸗ 
ther common Convepances. pt © 
Vut it ſeems that the Law is contrary, and it is not aderred that - 
this is a Teaſe loꝭ tzping the Title; and (ag Judges) we take no no- 8 
tice thereof, but vide 3 H. 7.2. contrary to the to and 15 E. 4.where the — — 
Challenge is to the Arrap, becauſe that the Sheriff wag of Hindzed to 10 the Sheri, 
him whole Free-hold was in ſue ; and vide 9 H. 7. 22. Cggnizance ; 
as Bapliff to the Abbot of Ramſey, Challenge to the Arrap , becauſe 
the Sheriff was within the Diftreſſe of the Abbot, and that wag not a 
. Challenge by Fineux, Brian, and Vayaſor, berauſe that he 
as not party to the W2it, vide this verp Caſe, Dyer 300. 
And upon argument at the Bar the Court was of opinion, that it pyer 36. 
was no pꝛincipall Challenge, but ought to have concluded with the 
favour. All agzeed that a Surmile which is koꝛ pꝛevention of delap, 
ought to contain matter which is a p2inctpall Challenge, foz no triall s 
ſhailbe of ſuch ſuggeltion,but by the deniall of the Defendant oꝛConkel⸗ 
ſion: And bp the opinion of Loꝛd Hobart and Julkice Winch ceſt, dedi- 
re neſt peremptoꝛp td the Defendant, fo2 his time of chalgnge is not 
till the Jury come to be ſwo2n; but I hold the contrary becauſe that 
he might have confeſſed the Surmiſe , and fo have had time: AndA 
relp upon 20 E. 4. 2. there in the end of the Caſe it is ſaid, that the De- 
fendant by his deniall, where he laies that the Sheriff is not favoura- 
ble, but indifferent, there he ſhall never have a challenge fo2 favour 
unleſſe he ſhews cauſeof later time. 
As to the ſecond Point, it is no pꝛincipall Challenge, becauſe it 
might be, that the Leſloꝛ had gꝛanted over the Reverſion 2 that the 
Detendant might be found Not by rhe a Principal yallenge 
ought to contain ſuch matter, which (being ſo) the Law adjudge faz 
vourable; and in this verp cale two Preſidents (cil, Fudgments 
ſtrong then in this taſe, Hil. 44 Eliz. Rot. 1208, Bedforne againſt Dandy Bedforne and 
in an Ejettione firmæ upon a Leaſe made by Sir John Digby , after pax. 
Not guilty pleaded a Surmiſe „ conſanguinity —_ the 


— 


25 Eaſington +. 
Baucher. 


Leſſoꝛ and Short, &c. confe.Ned, and thereupon, a Venixe facies to 

; after the Challenge was adjudged 2 ny and 
Craddock, and à Venire raw: likewiſe ta the Sheriff was ruled; Trin. 14 Jag, 
wrenloch. 2284. Craddock againſt Wenlock, in an Ejectione tirmz upon a 


InLord Brooks — — — — and Award to 725 


— 


0 


B. R. Tr. is tryed and a nil-trpal Leni 
Chat faidit —— 2 + dee dp Statut 
eier Vide Coke nb. 5, Se of the Court 
— Challenge mag us in ie ; and Warburton bring then fk was 
. - a of the ue er — e vide 8 Eliz. Dyer 28 1. Auſten and 

un ttnint V 3 77 | 1's 
Inglebys after ; = ap of the Pzincipall,andthat 
Verdi adj ning aimed e bar challenge the Tales, 

Mich. 16 Jac. 
Eaſington verſus Boucher. 


Debt. Karge 20ught an an ion of Debt upon a joynt Contrac againſt 
Hob. 244. EE uf — Turner, Bolder and one r; Turner appear 


Severall De- 

fendants in and ihe 14 that he ought to ha 
r 8 — To eter i me whe new 
— att Dar 1 270 e action, he mu his matter upon their 
pleas in barr, And in Debt upon a joynt ation, one m 


pe plead a 
but not dila- leaſe, ea rote Non eſt ſactum, vide 48 E. 3.21. and vide Puddents 
tory. attoꝛding ta this reſolution, Trin.26 Eliz. Rot. $21. Sabud 
Sabad verſus rob. — Robinſon, Matſon, and Loughton, and Count ſur emiſſet, 
&.#.1-1148.26 Waſton and Loughton pleaded, and n ſum informatus by Robinſon, 
ue ler Sr. ged judicium inde ceſſet quouſque, the If ſue be tryed, and Venire ſa- 
82 cias awarded and found fo? aintiff Hil, 41 Eliz. Rot. 455. 
4 JohnPcriamand — * of John Hart bought 
an ationof Debt upon Emiſſet ag aluſt 1 homaſin phelpes 
Henry bee — ohn wa 8: Io Phelpes wag Outlawed , and 
Non ſum informet. and Thom. pP. plead 


Fleet ind Har- Nil debet, Ever, de d 19 relpited quouſq; &c. and after 
tryall the 


riſen. 
Hil, 11 Jac. Rot. 1 — auer an a action of Debt againf} 1a.Har- 
v. Bul, riſon, and Lack. Brooke upon Emiſſent: And James H.waged his Law, # 
— — Judgment againſt Ifac. Brooke Þp nihil dicit. Et quia Con veniens eſt 
wager for 
and plead io quod judiciumde loquela prædicta unicum fit verſus prædictos Iſaac. & 
part. Jacobum ſi contingat ipfum Jacob. de perficiend. legem ſuam prædictam 
| deficere, Ideo. parcatur judicium inde verſus præſatum Iſaac. redden- 
dum quoſque prædictus Jacobus legem prædictam perficeret, five inde 
deficeret, & polteg ptædictus Jacobus Perſecit legem ſuam, Ideo conſide- 
ratum eſt per Cutiam us querens nihil capiat per breve 
ſuum prædictum ſed ſit in miſericordia pro falſo clamore ſuo inde, & 
quod prædictus Jacobus eat inde ſine die. And attu: ding to this Pꝛe⸗ 
dent! it was ag2ed per Cur iam that ſo it ought to be. * 
J. 
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Reyner verſus Bigg werlus 
Waterhouſe {gg verſ 8 


Hl r2 Jac. Rot. 3007. 
Reyner venlus Waterhouſe. 


Caſe. - 


Ebor. ineo! 
: | V . dt 41. 
J Oka Reyner byo an actzon upon the Walterbouſe , f, 


Churth of But from thence unto the Ch 
ward,&c. and ſhew #difiiirbance made bythe 
of a Ditch in one of the Cloſes in Gomerfall, 


& Burſtall. 


Hi. 16 lac 
Bigg verſus Malin. 


Pegs brought an action upon the Caſe againſt Malin, as | 
ESE I r 


| nidebredto zm in 
loztp ſhillings, they acrsumted, and upen account the Debt being 
and 


pounds, the Defendant being Adminiſtrato2 did allinne to caſe upon 
eto pay it , Et licet ſæpius requifitus non ſolvit: An Aſenpft a. 
Non aſſumpſit pleaded, the Verdict was found foz the Plaintiff: And eint Krecu- 
by Finch, it wag moved in Arreſt of Judgment, that the Plaintiff neceſlary to al- 
ad not ſhewn in this Count ſufficient conſideration to the De- ; 

dant, becauſe that it doth not appear that the Defendant hath AC: 
lets. But the Court diſallowed that, foꝛ ifthat were neceſſary it ought v. apres 108. 

to bepzeſumed to be ſound in the Verdict, As in the caſe, in conſide- 
ration that the Plaintiff had ſold and delivered to him twenty quar⸗ 
ters of good and merchantable Barlp, the Defendant pꝛomiſe to pap 
im 


2 — — 


28 Brook verſus Egerton verſus 
Groves. Egerton. 


him twenty pound: Non Aſſumpſit, plaintiff ought to pꝛove the 
— and the —— And as in — Executo —— 
— Contract, it ſhall not need to be alledged that they had Aſſets to 

Debts gbyh ſpecialties, pet god, and that ought to be 7 — 

t it ſæmed ed, that if an Exetutoz o: Adminiſtratoz 
promiſe pet 1 5 hath not Alers, ron 33 papment, if it be not mired 
word " — ann p2ofit to himſelt, vi⁊.foꝛbearante, &c. —— it ſhall not charge 
— Bur by — if an Exetutoꝛ hath fifty pounds Aſſetg, and 
8 0 — 1 r . ſhall bind him 125 

all when Allets part, the Ju 0 
nd execution onſp fo2 ne — his cal the 4 
had Judgment. 


AGO 


Brook verſus Groyes. 


Rook b:ought a Quod permittat e Groves, and alter Impar⸗ 
PX lante the Defendant demanded che view, and rule by the Court 
that he might, and vide 34H. 6. 9. 10. attoꝛdant, vide 6 E. 4. 1. and the 


Qudptrmittae Plea vir. the View was De tenementis fache Is, was ag tell 
of which Fnſance; as hich wag 
bo ne: And rhe Drew ines tn i urs ten daies. * 


View. 


— 


1 - XI. 


E getton verſus Egerton. 


He Lady Egerton Wife of Sir John Egerton, bꝛought a Wꝛit of 
T Dower — Edward Egerton, the Tenant at the dap of Eſſoin 
did not caſt Eſſoin: And the Demiandantentred her exception, & at 
Dower, that time the was not returned, and upon motion to the Conrt ſoꝛ 
the tenant to be eſſoined notwithſtanding the exteption, it was reſolved 
that notwithſtanding the wzit was not returned, pet the Tenant might 
have We Lot ide et: dere that — 
map 0 Wait r vide 2 H. 7. 4.10 E. 4. 4. the 
—— Tenan enane map be Eſſoined at ann . well at the kourth dap as the 
not reruraed; dap of unleſſe the Eſſoin be challenged, viz. an exception entred, 
and 2 H. 7. 4. takes a difference between a reall Action, 02 Oziginall 
Suit, anda were — yu the oY Exe cEl 4 
any time befoz2e ourth , m 22 e ont 5 
fendant 10 be gaht at the dap ol 


the Eſſo 
. Zn Warburton — the Ellbin be not cal beſoze the return 
_ Tthe Wait, it ought not to be at all, fo2 all Wꝛits come in bp Poſt 


Cardinals 


. = 6 = 
W * 
* 


— yn verſus 29 
Caſe. Clifford. 


Cardinals Caſc. 


S an Atto2nep of this Court of Common Bench, bꝛaught Cale. 

an action upon the cale againſt I. B. foʒ ſaping of him, That he had 

forged the laſt Will of I. S. and after Jſſue upon not guilty, it was Words, 7 
found fo2 the Plaintiſf; And moved in Arreſt of Judgment, that it is Forged aWill. 
not alledged that the Will is ſuppoſed to be fozged.But by the Court, 

that was neceſſarily implped, and the Plaintiff had Judgment. 


Paſc. 17 Jac. 


Allaboyter verſus Clifford. 


Suff. 

_ Allaboyter bzought an Action of Debt upon an Obligation a- 
J gainft Daniel Clifford, which was with a Condition, that if the De- Debt. 
fendant perfozm the Award of two Arbitratoꝛs of all Actions, De- 
mands, &c. moved between the Plaintiff and Defendant fromthe be- 
ginning of the woꝛld until the day of the date of the Obligation, ſo Arvicrement- 
that the arbitrement be made befoze the tenth dap ol December;the De⸗ 
fendant plead no luch award befoze the dap, the Plaintiff repiy and 
ſhcw, that the Ninth dap of December they awarded of and upon the 

2emiiles,and arbitrated that the Defendant ſhould pay to the Plain- 
tilt fourteen pounds at two ſeveral daps, and that upon the laſi day 
the Plaintiſt ſhould make a general releaſe to the Defendant, and the 
Defendant likewile to the Plaintiff, and alledge a bꝛeach fo2 the non- Releaſes. 
-papment of the firſt ſeven pounds, and aver that che fourteen pounds 
was awarded to the Plaintiff, in full ſatisfaction of all ſuits, quar- 
relg, &c. depending between the Plaintiff and the Defendant, af amy 
time befo2e the date of the Obligation, upon which Plea the Defen- 
dant demurred, and objected by Attho, that the Acleale which is ap⸗ 
pointed to be made upon the laſt dan, is not appointed but after the 
payment of the money, and allo is then to be made of moꝛe then is ſub⸗ 
mitted to them. But bp the Court it is agreed to be a good Award, 
{o2 it ſhall not be intended that there were moꝛe matters ariſing be- 
tween them after the date of the Obligation: Allo if he had made a 
Keleale until the date ol the Obligation, that were a good perfozm 


—_ And this Cale had been adjudged befoze between Nichols and _ and 
Grandie- . 


I George 


— — I OE 


20 George Andrews Wolfe verſus 
p Cate. 5 2 Heydon. 


—_— 
— 
— 2 


George Andrews Caſe. 


| Pon a Habeas Corpus, one George Andrews was b2ought to the 
= 4 1 — U Bar, and upon a long return bp the Mapoꝛ, Aldermen, and She⸗ 
ive ſecuriry Fiffg of London, of their cuſtom concerning the Ozphans of Fremen, 
the pay- and foꝛ the ſeruritp ot their Poztions to be paid to them at the age of 
ment of a 21. ears, o; at the time of their marriage, 02 at fuch time as is ap- 
Orphan, and pointed by the Will of their Father, oz Mother oz other Fremen gi⸗ 
upon reiulal bing to anp Legacy, they uke to take fuffictent ſecurity of them 
the 2ebrors Which ought to pap them, and if theprefuſe, then to commit them ts 
are _ com the Counter until thep give ſecurity ; and that their cuſtoms were 
— confirmed by Act of Parliament, An. 7 R. 2. William Andrews a Free- 
man having one Son and one Daughter by Emery his Wike died, this 

George Andrews a Freeman being Suito? to the Wife befoze marriage 

agred, that if the Wife would marrp him, ſhe ſhould difpole of two 

hundꝛed pounds, &c. and he was bound in a Statute to permit and 

ſuffcr her to make her Will, and diſpoſe thereof; and after ſhe died, 

and by her Will gave a hundꝛed pounds to her Son, and a hundꝛed 

pouuds to her Da and the laid G. A. agred to her Will, and 

pet refuled to give lecurity to the Chamberlain ot London topap it at 

the day appointed bp the Mill. pꝛetending that he was bound by Sta- 

Hob. 24). ute to the Friends ol the Ozphaus toperfozn it: And by the Court 
Lindons Go. be was remanded, faz it is a landable cuſtom, —_ — 
rerument ap- ligation upon marriage is not anꝝ diſcharge as to the ſeturity by the 

proved. cuſtom, and we will not diſparage the Government of the City. 


— 
— — 


— — — — 


Trin. 16 Jac. 


Wolfe verſus Heydon. 
London. ' 


Debt. Homas Wolſe Admmiltrato2 of the Gods and Chattels of John 
Aldrich, durante minore ætate of Edward Aldrich , William Al- 
drich, and other childꝛen of the ſaid John not adminiſtred by Jobn Tal- 
bot, Executoz of John A. o2 by Robere Armiger late Adminiſtrato? of 
To what in. the [aid Gods and Chattels during the minoziep of the ſaid childzen 
rents a man not adminiſired, bought an action of Debt againſt Simon Heydon , 
— be — and count upon an Obligation o pounds, whereof ten pounds 
fore he prove mag ſatig ficd to John Aldrich in his lite, and counts that John Talbot 
the wil, was made his Exetutoꝛ and died; and that the money was neither 
| paid unto the faid John Aldrich the Teſtatoꝛ in his life, noꝛ to John Tal- 
bot the Exctutoꝛ in his like, noꝛ to the ſaid Robert Armiger late Admi⸗ 
niſtratoꝛ of the Gods and Chattels of the ſaid John aldrich, during the 
minoꝛitp of the childꝛen; and he p2oduce Letters of Adminiſtration, 
and aver that the Childzen were within the age of ſeventen pears. 
The Defendant plead in Bar, that the ſaid Aldrich befoze this W2it 
purchaled, viz. ſuch a'dap at 8. in the Pariſh, &c. made his Will and 
conftitutep John Talbot his Executoz Oui ſuſcipit onus inde, and ad- 
nfiniſired divers Gods as Exetutoꝛ, and after, viz. ſuch a day, the 
{aid John Talbot made Benjamin Roblet his Exetutoꝛ, and died, and 
Robler 
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Coppledigk verſus). 31 


Tanſcy. 


Rohlet ſuſcepit onus teſtament. and did adminiſter, and demand Judg- 
ment ſi actio, &c. 22 | 
The Plaintiff reply and contels that John Aldrich made ſobn Tal- 
bot his Ereento?, and that he adminiſtred and made Roblet hig Ere- 
tutoꝛ: But he lays, that the faid John Talbot did not pꝛove the Will 
of the laid John Aldrich acco2ding to the Ecclefiaſiical Law; and that 
the ſaid Benjamin befoze that he twk the charge of the Teſtament of 
John Falbor renounced befoze the G —_— be Erecuto? of the ſaid 
John Aldrich, oz to adminiſter anp of the gs which were the Godg 
of the ſaid John Aldrich, oꝛ to habe anp thing to do therewith : And 
thereupon the Demandant demurs, and Judgment was given fo? the 
Plaintiff. = | a 
And in this caſe the Court well agres with the replication, fo2 he 
was Exetutoꝛ bekoze probate, to pap Debts and to be ſued, but not to 
have an action, though that ozigmaliy the probate was tempozal : and 
it is no plea in our Law, ſcil. that he did not p2ove the Mill, but that 
he was not Exerutoꝛ: And ok late times our Law foꝛ the encreaſing of 
the credit, and koꝛ the inkoꝛeing of the Probate, do diſallow adions 
bought befo2e the Probate, vide the Caſe upon which it was pꝛinci⸗ 
pallp infiſted, 22, 23 Eliz. Dyer 272. a. Iſted againſt Stanley; If an 
Executo? dies befo2e Probate, and if rhe reſidue of the Scods be devi- adninifrai. 
ſed to him then Adminiſtration ſhall be committed to his Grecuto?, on. 
02 otherwiſe to the next of the blod of the firſt Teſtato2, fo2 nom he 
nes inteſtate: And although it be one dying inteſtate of the firſt Te- 
ſtatoꝛ in Law, per it being the real and ſpecial matter it agrees 
well with his Wꝛit, and is matter in Law, ſcil. to ſome purpoicg he 
dies inteſtate, and to others not, fo2 he had power to releaſe, to pan 
Debts, and to take a releaſe, vide Dyer 367. a. It ſeems that his Erc- 
cutoꝛ ſhall have his Legacy. But the Count is cumbꝛed with the Ad. 
miniſtration committed to Armiger, and it doth not appear how it 
was diſcharged, foꝛ it is only that the money was not paid to him tate 
Adminiſtratoꝛ, and it is good, and the action is _— acco2ding to 
the Letters of Adminiſtration to him, which were of the goods not 


adminiſtred by John Talbot, no2bp Armiger Which was Adminiſtra- 
to2. 


_— 
—_ 


Coppledick verſus Tanſey. 


—— —— 


Linc. 

Rancis Coppledick Plaintiff in a Quare impedit againſt Samuel gie beat. 
F Tanſey Clerk, Sir philip Tirivint Baronet, and Richard Biſhop tha: 
of Lincoln, Quod permittant ipſum preſentare ad Eccleſiam de Ulceby 
and count that one Francis Coppledick was ſeiſed of the Advomſon in 
- Fe, and that it was holden in Socage ; And that the laid Francis fo 7,34 where ng 

being ſeiled deviſed it in tail, and intitle himſelf as Heir in tail. ſuch Town {i 
Tanſey plead that he is Parſon imparſonee of the pꝛelentment of the pleaded. 
ſaid Sir Philip, and demand Oyer of the Mꝛit, and plead that at the 
dap of the Wꝛit purchaſedthere was no ſuch Richard Biſhop of Lin- 
coln in rerum natuta, and demands Judgment of the Wꝛit: Sir Phi- 
lip plead that there is no ſuch Church called Ulceby in the County of 
Lincoln, and demanded Judgment of the Wꝛit. 


The Plaintiff demur upon the plea of the Jneumbent,and as to the 
plea 


32 Smith verſus Cony verſus 
Linſey. Cony. 


plea of Sir Philip, he replp, that there is ſuch a Church called Ulceby 

in the County of Lincoln; and this plea being tried at Lincoln, betoze 

Baron Bromley, it was found fo2 the Defendant : fo2 there was an u- 

nion of the Church of fordington to Ulceby, and it was called Ulceby 
Known by one cum Fordington: And it was laid that Inſtitutions and Pzeſentments 
— 3 were to Ulceby; and Ulceby was the greater, and Fordington was the 
ther, good E- leſſer Church, and united, and therein had loſt its name. It was a- 
vidence to greed, that it being known by the one oꝛ by the other name, had been 
prove either. {ufficient to have found fo2 the Plaintiff. Ces 

Serjeant Harris moved in Arreſt of Judgment, that it being tried 
Per Venire Facias de vicineto de Ulceby, it was mil⸗tried, foꝛ when Nul 

tiel vill. is pleaded, it ſhall be tried per Corpus Comitatus, 8 H. 6. 
Vinue ſor nul 38 H. S. & 24 E. 4 4. Fitz. viſne 27. And he vouched 45 E. 3.6. where 
— (ach an Iſſue was tried, but it did not appear how the Venice wag a- 
warded, And at the firſt time of this motion it appeared, prima ſa- 

cie, to be a mil⸗ trial. : : =# 

Bawtry at another dap moved it, and laid, that the Wzit is Quod 
permittant preſentare, fo the Church of Ulceby, and the Count accozd- 
ing therewith, it is to be intended a Town o2 Pariſh : And he re- 
ſembled it to the caſe of an — — againlt one bn the name of . S. of 
Dale, Carpenter, and he traverſed that he was nat dwelling at Dale, 

Of, in, and at, and it was a good trial from Dale: And of, in, and at, are all one; 

all one. but ſaid, that in the Count it is laid, that Edward Coppledick died at 
Ulceby: And all the Court agreed that it is a good trial, and that it 
is admitted that there is ſuch a Town, and the W2it implies it: And 
Judgment fo2 the Defendant. 


— — 


Smith verſus Liveſey. 


A Scire Facias againſt Michael Liveſey late Sheriff of Kent, by Smith, 
\ reciting, that whereas he had recovered a hundꝛed pounds a- 
gainſt Sir Richard Potham, and had ſued a Scire facias, the Defendanr 
being Sheriff, returned that he levied ſixty and thꝛee pounds which he 
8 had ready at the day, and pet he did not bꝛing the moneps into Court; 
gaiaſt a Sheriff and after he was removed de ſon Office, and to know why he ſhould not 
to have execu- habe Exetution againſt him of the ſaid ſum, with which he had charg- 
tion agziof ed himſelf by his return; and the Defendant demurred , and upon 
him of money reading of the Recoꝛd, Judgment fo2 the Plaintiff, accoꝛding to the 
een” caſe, 9 E. 4. 50. vide F. N. B. 165. 34 H.6. 36. a. and 5 E. z. 53. Fitz. Execution 
mm. 102, And between Richards and Speak, it wag adjudged in this Court, 
that Debt lies againſt the Sheriff, that hath charged himſelf bp his 

return, that he hath levied the monep. 


— 


Scire ſaciau. 


Replevin: 


Annuity for Cony Der ſus Cony. 


life ro com- : 
mence after 8, Linc. 


years menti- P Eregrine Cony avows (in a Replevin bꝛought by Sir Thomas Co- 
oned in the ny his Bꝛother) r Marks per Annum, granted to him by 
dale where the will ok his Father koꝛ life, tocommence after the end ok eight pears 
mention made contained in the Will, and in the Will no mention is made of any 
thereof, eight pears, and that wag averred,and by the opinion of the Court it 
ought to tommente pꝛeſentlp. Trin. 
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Struch cn br ( Burglary. 33 


ohn Boucher. 


———— — —— —— —Üùü 


Trin. 17 Jacobi. 
Smith verſus Sir John Boucher. 
Mich. 16 Jac. Rot. 3339. 


London 1. | 
. Dward Smith bꝛought a Mꝛit of Annuity againſt Sir ſohn Bouch- Annuity. 

- er, and Thomas Jones de placito quod red. ei 120 l. and Count that 9>-248. 
the Defendants their Deed (ſhewn in Court) reciting that where- . 
as the King (by his Letters Patents) had g:anted to them, and to a e n 
one William Turner certain Pꝛiviledges and Licenſes concerning the « che — 
making of Allom within this Nealm, and within the Realm of Irc- of Allom. 
land fo2 twenty [even pears, fo2 the Councel given befoze by him to 
the Defendant (he being Counſelſo2 at Law) concerning the dzawing 
of the Letters Patents: And foꝛ his Councel to be given afterwards, 

anted to him the ſaid annual ſum of 401. to2 26 pears next, papa- 

le at Midſomer and Chriſtmaſs. The Defendant plead that the king 

g2anted the ſole making ol Allom to them as in the Letters Patents, 
and conteſs the gꝛant of the Annuity to the Plaintiff by Ded in- 
dented, one part whereof ſealed with the Sealof the Plaintiff they 
ſhew,#ec. But further ſaid, that the laid Annuity was g2anted per- 
cipend. extra clara lucra & proficua, accrue to them by the making 
of Allom : And they aver, that no clear gaing o? p2ofits have accrued 
to them, 02 any of them by _— of Allom, ſince the making of the 
faid Jndenture, whereupon the Plaintiff deniur. _ 
' 1, And Judgment wag given foz the laintiff, fo? it is one god Charge the 
G?2ant of an Annuity to charge their er ons: and ſo of a Gꝛant of perioo. 
an Annuity to be paid ont of litch Coffers oꝛ Bags, vide 9 H.6. Mar- 
gery Parkers taſe, vide 22 H. 6. 12 

2. Allo the limitation is to perceive of the clear gains, and plead pie, by Cour- 
it bp the Counter-part of the Jndenture,and that ought not to be, but cer part, ccc. 
they ſhould have demanded Oyer of the Ded, and then either demur, vor good. 
o2 plead that the ſame Deed was g2anted ober, c. 

3. It is not averred, that no other perſon recetvedo2 made any clear ayerme-r, 
gain, but only that the Defendarit made no clear gain. - 


” » — —— 


Burglary. 


Emorand. At the Aſſiles holden at Wincheſter in the laſt Circuit, 
M befo2e the Loꝛd chief Baron Tanfield (it being the third Cir⸗ 
cuit which J went with him:)Jt was a queſt ton, whether one which 
had a Shop in the dwelling houſe of another, and he which had the 
Shop wozk*d therein in the dap, but never lodged there, and pet he 
had a houſeout of the Shop to the Stret, if this Shop be bꝛoken in 
the night, and divers gods ſtollen out thereof: if it be Burglarp.And "I 
the Tozd chief Baron and reſolved that it was noBurglary.becaule | Sb d. 
that by the ſeverance thereof by leaſe to him which had it as a Shop, uad from 
and his not inhabiting therein, it was not anp Manſion houle 02 mantion. houſe, 
dwelling houſe, & ergo no Burglary, but o:dinary Felony, 


N Mich. 


2 — — — 
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Caſe. 
Hob. 283. 


Words 

Thou haſt 
forſworn — 
ſelf before 
Council in the 
Marches, in a 
Suit. 


Caſe. 

Hob. 2 49* 
Words, 
Fileching mo- 
ney. 


Caſe. 

Hob 284 
Aſſumpfit lies 
not for Rent. 


Adams verſus} Bradſhaw verſus {Green verſus 
Flemming. 8 Walker. Harrington. 


— — 
— — f — 


Adams verſus Flemming. 


Mich. 15 Jac. 


N action of the Cale was bꝛought fo2 theſe woꝛds, Thou haſt for- 
ſworn thy ſelf before the Council in the Marches (innuendo in the 
Marches of Wales) in a Suit which I have there, and I will ſue thee 
for Perjury. And after iſſue of Not guilty pleaded, and Verdict foz 
the Plaintiff: Jt was moved in Arreſt of Judgment bp Chibboro, 
that the Common Law takes no notice of ann ſuch Countels, and 
they are to meddle atco2ding to infiructions, and ik it be not warran⸗ 
ted thereby, then no Oath whereupon ba And therefoze it 
was adjudged that if one ſap, another is toz(wozn oꝛ perjured in Can- 
terbury Court, no action lies, fo2 we cannot take anp notice of any 
Court in Canterbury, which hath power to adminiſter an Oath, But 
Serjeant Harris ſaid, that this Councel of the —— eſtabliſhed 
bp 27 H.8.cap.32. and habe power ta examine Witneſſes and to admi- 
niſter an Oath, and is allo mentioned in he Statute 5 Eliz. that Per- 
jurp committed befoze the Countelloꝛs of the Marches ſhall be puniſh- 
ed by this Statute. And the Court was of Opinion, that the action 
well lies, foꝛ the Councel of Marches ( withont innuendo) is ſufficient, 
koꝛ there is no other Councel of WY hes. And as the Court take no- 
tice of the Court of T (toz it one faps another is perjured 
there it is actionable)ſs __ Court is eſtabliſhed by Statute, 
and concern the King, and thereof the Judges ought to take notice ; 
Judgment fo2 the Plaintiff. And bpTozd Hobart, if one ſaps, another 
is foꝛſ woꝛn in the Common place, an action lieg. 


— — 


— — — 


Mich. 17 Jac. 


Bradſhaw verſus Walker. 


N action of the Cale was bꝛought fo2 ſaping, Thou art a filtching 
A Fellow, and didſt filtch four pounds from me; And after Yerdict fo2 
the Plaintiff it was moved in Arreſt of Judgment, that the wozds 
were not actionable: And ſo the Court reſolved,fo2 the woꝛd filtching 
is dubious, and map be bp Coulenage, bp ſhifting, bp deteit, and is 
not Felonp but by Amplication; and it is not god to enlarge actions 
fo: wozds. Plaintiff Nil capiat per breve. | 


cc 


* 
* — * —. 


Green verſus Harrington. 


P Eter Green bꝛought an action upon the Caſe againſt Thomas Har- 
xs rington, and counts, that whereas the Defendant ſuch a dan was 
mdebted to him in ten pounds fo2 the rent ol one houſe and land which 
he had demiſed to him koꝛ one pear then paſt, the Defendantpzomiſed 
to papit upon requeſt ; and upon iſſue Non Aſſumpſit, it wagtound fo? 
the 
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Caſtilion Niet f Pies Caſe. 35 
Smith. 


the Plaintiff, and moved in Arreſt of Judgment by Chibborn, that no 

action lies upon this pꝛomiſe, betauſe it is Debt foz the rent fo2 Land; 

and the Aſſumpſit 18 of a lels nature, as if one be indebted upon an 

Obligation, and that being fozfeited, he pꝛomiſed to pap it, no acion ; Crole 343 

lies, fo2 the Debt is due upon the Obligation: And the opinion of the acc.4: 5. 

2 acco2ded, This was ruled in Albanies caſe of Lincolns- Inne in Albanies caſe. 
anco Regis. 


4 


Trin. 17 Jac. Rot. 1849. 
Caſtilion verſus Smith. 


AN action of Covenant was bzought by Sir Edward Caſtilion a- covenane 
gainſt Thomas Smith as Executoz,and a bzeach aſſigned by a done Hob. 99,2835 

by the Executoꝛs; and after Verdict it was moved if Judgment ſhould acc. Dyer 324. 

be De bonis propriis, by reaſon the bꝛeach was made by the Executozs : $34 

And it was reſolved that it ſhould be De bonisteſtaroris. And where Nauf Kr.. 

the Wzit is in the Detiner onlp, there the Judgment ſhall be De bonis rs für Ce, 

teſtatoris, vide the like Judgment, Hil. 33 Eliz. Rot. 1143. between mant broken 


Johnſon and Barker. by them, ſhall 
be De boni 


teſtatoris. 


Johnſon and 


Pies Caſe; — 


Piverhibited an . upon the Statute of the 35 of Eliz. foꝛ 
converting ok a houle in London into many dwelling houſes; and con, grit 
upon Not guiltp pleaded, the Defendant is found guilty. But becauſe an toformer 
the {aid Stature is diſcontinued bp the 43 Eliz. and there is no ſuch ſuing on a Sta- 
Statute, the Court (upon motion in Arreſt of Judgment) award, ute expired. 
that the Defendant eat inde ſine die: And whether the Defendant in 
this caſe ſhall have coſts upon the Statute of 18 Eliz. cap.5. wag the 
gueſiton. 
wo2ds of the Statute are, It anp Intozmer willinglp de 

hig Suit, oꝛ diſcontinue, oz be non⸗ſuited, oꝛ ſhall have — 
the mo paſs againſt him by Verdict o2 Judgment in Law, he ſhall 
pap coſts. ; 

r. Object. Jt was objected, that this Statute doth not extend but on 
Ip to penal Statutes which then were m Eſſe. 

Anſw. To which it was anſwered by the Court, that this Statute 
was a perpetual direction toall J] 8. | 

TOM. It was objected;that if there be no Statute, then there is 
no Infozmer. 3 | | 

3 Object. Jn this caſe Verdi is found fo2 the Infoꝛmer, and he 
map be pꝛeſumed to pes — : And there is no reaſon that he ſhall 
pay colts fo2 default of his Conncel, — 

4.Objec. There is no Judgment againft him, but that the Deten- 
daut eat inde ſine die; and that is no other than anerception in ſtay of | 
Judgment: And a dent was cited by Henden 25 Eliz. Banco Re- = dges 
gis; there upon an Inkoꝛmation againſt Keldridge; and another upon 
the Statute of 35 H.. fo not incloſing Mode, but ſuffering them to 


lie open after cutting by the ſpace of one Month: he alledged the = 
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Blackburnes 
Calc. 


Preſidents 
how valued. 


Debt. 
Hob. 285. 


A Deviſe to a 
Feme till her 
Daughter 
comes to ſuch 
an age, is a 
Term, and 
goes to her 
ſurviving Huſ- 
band. 


ting the tenth of April, and the lying open until the lecond of May, 
which was not a month: And upon Not guilty pleaded, it was found 
foꝛ the Plaintiff; and upon motion in arreſt of Judgment, it wag a- 
warded that the Defendant eat inde ſine die, and no coſts, 4 
And the Loꝛd Hobart ſaid, that this Statute was made fo? the caſe 
of the Subjcc, and fo2 avoiding and pzeventing of verations,X there- 
foꝛe did enumerate all the caſes in which the J{nko2mer could not pꝛe⸗ 
vail, and had manp woꝛds that the Statute of 23 of H. S. oꝛ any other 
Statute doth not give expzeſiycofts upon demurrer ; and this is not 
within 2 3 8.8. if upon diſcontinuance x} And now the matter paſs a- 
gainſt the Infoꝛmer, be it by Yerdricto2 Judgment, all is one, fo2 the 
makers of this Statute intended to curb. all veratioug Jſnfo2mers : 
And if it ſhall be ſuffered that Inkoꝛmers may Inkoꝛm upon Sta- 
tutes not m foꝛte, and pap no coſts,that.would open a Window to the 
gꝛeat vexation of the Subjects. And fo2 Pꝛeſidents not inſiſted upon, 
they are ok little eſteem. And J concurred,and though Verdia be found 
fo2 the Jnfo2imer, pet there being no Statute there can be no Offence, 
and it is in Law as Mot guilty; and this caſe is within the meaning 
and Letter of the Statute, faz the Statute intends colts where the 
cauſe paſs againſt the Fnfomer,be it by default of matter oz fozm. 

Winch doubted of this ſpecial caſe, becauſe the matter is found foz 
theJnfo2mer ; but he agꝛeed if it were upon Judgment, upon demur⸗ 
rer 02 ſperial Verdia, coſts ſhould be given. —— 

And Juſtice Warburton was of opinion, that there ſhould be no coſts 
in this tale, foꝛ he is not capable to ſue where the Statute is diſeonti⸗ 
nued: And ſo if the Venue be miſawarded, and he laid, that he had 
conference with the Loꝛd chief Baron, who allo held that there ſhould 
be no coſts in this caſe : and ſo the matter reſis. . 


” WI Y 4 


Blackburnes Caſc. 
Norf. 


AR action of Debt was bzought bp l. S. againſt Blackburne upon & 
Leaſe fo2 a year, and ſo from pear to pear ; and upon Nil debet 
pleaded, the Jurp gave a ſpecial Verdic to this effec. 


Wells ſeiſed of Land in Fee, deviſed them to his Daughter and her 
Heirs, when ſhe come to the age of Eighteen years, and that his Wife ſhould 
take the Profits of the Land to her uſe, without any account to be made 
until the Daughter come to the age of Eighteen years: And made his Wife 
his Executor and died; and it was provided that the Wife ſhould pay the 
old Rent, and find the Daughter at School until ſhe could read and write 
Engliſh, the Feme enters and proves the Will, takes husband and dies, the 
husband aſſign this term to the Leſſor who brought this Action. And it was 
found that all the Conditions were performed, and that the Daughter was 
within the ſaid age of Eighteen, v13. Thirteen years. 

And the ſole queſtion was, Whether it be a term for years in the Wife, 
and whether (when ſhe takes husband) he ſhall have it after the death of 
Wife; and it was ruled clearly that it is, and it being by Will it is a good- 
Leaſe. 

Another Queſtion was, if this truſt of Education be Quaſ a Limita 
yo cron 
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Whittingtons? 1 2 
Ciſe. | | 
tion: personal, 270 with intent that tue Lee all not be to the Wie v. Condition to 
ny longer then ſhe *o74y xduαute her 3 And it wis x one "ie keit Educare, 8 
it was not, for au Une 4 nice ner, and nnd her at — 


there it is without ny tiefault Wolke, for it is che 1er of Sui; ul 
therefore Judgment for the plaintiff. 


—— IEEE OSD IIN 
Trin. TTY W 
WhriamoronsCalc, 


UogientinDevy yas on Bn rer d n, 
und his Wife che being e 


— — . * 
nents, thep 


Scire facias. 
Hob.287. 


2 the 
Feme the 


RE 


ment ee a e 2. 
u ceſſet Executio ; of them ſhall 


Dugband died. * —— 


ath of the Baron after the Darrein continuance; 74 010157 
I Rep.g6. 


J 


Whittingron 

and whether the Witt ſhail abateaz no, was the queſtion: 2 

and r A no, nd 

totam Curiam the Wit ſhall abate, leg che Wife cannot reco 

as a Feme ſole; and thought this Wzitbe judiciall, pet it is in nature 

of an O2iginall,fo2 he might haue had anactivn upon theJudg- 

ment, and. ee have that action only after the pear, untill the 

—— of Weſtminſter 2. 2 facias, Ba Mat they 
— — But in Wit atr unlp fo2 Lo 

exccutiou, there the death of one ſhall not abate it, vide 19 & 
Fog 25 E.3. and vide Reads cale Cooke tid, re.tol.1 34. 


a arc. adhd ne th Wm 
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Ruggles Cafe. 


N Rugelcs Cale , mpon the nwtton of * Athe : upoh the gov 28 
{ 'Starure of 1 Jacobi c 8 Bank . 13 
was ſucd out t ſome ut andthep; ſiribution of 
Land was fold, and r UT the Eſta of 


2 — a 


— — 


t Jac.c.15- 


— to have power to di date, 

Ar wag relolved, that the C 6 map ſell and pztpate fog When roſel 
diſtribution pꝛeſentip upon the — the mmi un⸗ — 
till the ſour months are paſſed, thep map not pꝛoced to viſfridurton; 

N 


— — 


38 1 Maſon verſus 
| Thompſon.” 


-.---> fo2che Creditozs which inhabite inthe remote part of the Realm per. 
ubs Adventure tannot have notice: and it map becarried ſo ſecretlp, that 
z 2 if they might diſtribute pꝛeſentlp that they which ſued out the Com- 
'- miſſion ſhould be only ſaãtisſied, when inded there was no default. in 


Oo 


the others. | ſo 
9210 it was reſolved, that the offer ok Creditoꝛs to be joyned, and 
bekoꝛe they be partakers, is not an effecuall-offer, with offering to 
Site ion he contributozp to the charges: But to ofter ann particular ſumm, ig 
| not neceſſary, becauſe then know not. what ſumm is disburſed , and 
that is to be aſſeſſed by the Commiſſioners. And the woꝛds (for the 
charge of the Commiſſion) is to be extended to. all charges ariſing in 
ſuing fo2th the Commiſſion, and in execution and defence thereof. 
Allo it was relolved, that at anp time befoze the diſtribution made, 


weh maß cane and pzap is be jopned: But after four months pal 
NoJoinder \af- eb, my 0 biltcibnition nade it be but of part) then they 
tet diſtiibution. come too late: oz bp this means 


For what. 


ku liche rind a 5 _ is made and 
wherebß ſome of the Credixoꝛs ſhall receive moze , ſhall be utter in a- 
* —-- > voided, and another pzopo}tion made, which wag nat the intentof the 
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m0 e ae 18 Jac. 
a 1 Eads Maſon verſus Thompſon. 1 
N adi ion upon the caſe was b t ko theſe wo2dg, I charge thee 


* 

* 
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Caſe. with Felony for taking forth from John & act's Pocket, and 1 will 

— MH TT . " "ee P 

Words. — moved in Arreſt of Judgment that theſe woꝛn were not a- 
| ccionable. f | | 


Firſt, betauſe that it is not anp direc affirmative that he is aFelon; 
and fo2 that he vouched a tale (ag he ſaid )judged in the Kings Bench, 
Maſters, bear Witneſſe that he is a Thief. 

The ſecond reaſon, was, becauſe that the matter ſubſequent 
doth not containe matter which muſt of neceſſity be Felonp , but 
ſtands indifferent: Foz if it be not p2ivilp and ſecretlp, it is 
not Felony; and it map be bp wap of ſpot, oz treſpaſſe: Foz. 
ag one ſaid, That he is a Thief, and ſtole his Timber, it ig not actiona- 

| ble, fo: it might be Timber cut, oz Timber g2owing : ſo to ſap, That 
Vide popfr an he ſtole his Corn or his Apples, or his Hops : og in Mitiorem partem 
verba ſunt accipienda. And it ſeemed to the Tozd Hobart that the 
: firſt woꝛdg, -viz. ( 1 charge thee with Felony ) are actionable , fo2 the 
Conſtable (if he be there pꝛeſent) ought to appꝛehend him thereupon , 
and it is a plain Affirmative l arreſt thee of high Treaſon ; Juſtice 
Winch prima facie held, that the woꝛds Were actionable; and not quali⸗ 
fied by the ſubſequent woꝛds, as it ſhould be if he had ſaid, For thou 
haſt ſtoln my Apple Trees ſtanding in my Orchard, that cculd not be 
Felonp, but it is not ſo there, fo2 it map be Felonp, and ex cauſa di- 
cendi, it ſhall be taken Felonp, in theſe woꝛds, foxtaking monep,&c, 
Warhurton and Hutton wag of opinion that the Action lay not. 
This Caſe was moved in Mich. 18 Ic. And then the opinion of the 
Court przter Warburton qui heſitavit) was that the Action did not lye. 
Ideo memprand:quod querens nil capiat per breve. . 
5 „%% eee 1 & % = rin 
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Hall ce 5Clerk verſus | 
Woollen. 5 Wood. 1 


b _ — — 


Trin. 18 Jac. 
Hall verſas Woollen. 


10hn Hall an Attoꝛnep of this Court bꝛought an action upon the caſe Caſe. = 
J againſt Woollen, and declared,that whereas the Defendant __ —— 
ſeſſed of an Youſe and Land in Melton Mowbray in the Countp of -r. 
Leiceſter, fo2 one term of the Leaſe of Sir John Woodward : And 

whereas one Webb was in communication of buping the laid Leaſe of 

Wollen, and Wollen could not ſell it without the aſſent of Sir John To procure a 
W. the Defendant in conſideration that the Plaintiff would pꝛoture — — 
licenſe of the ſaid Sir John, he pꝛomiſed to-pap to him ſo much as he e . 
ſhould dil burſe, and deſerve theretoze: And averred that he did pꝛo⸗ ceſſary 

cure a Licenſe , and delivered it to the Defendant, and dis burſed ſuch 

a ſumm, and deſerved fo hig labour ſuch aſumm; and the Defendant 

upon the Count did demur. And the queſt ion was, whether that were 

a god conſideration oꝝ no, foz it did not appear that there was nn con- 

dition to reſfrain him from making an ment ; and if J p20- + 

miſe, that ( whereas J am obliged to A.) if pou will B. (which 

is a ſtranger) to make a Keleale thereof ta me, A will pap pou foꝛt 

pounds, though it be done at mp inſtante, no action lieg, fa? it is appa⸗ 

rent that ;. could not releaſe the Obligatton: But it was adjudged 

that is a god conſideration, foz it appears that there was p2ivitp be- 

tween them, and it map be that he had pꝛomiſed that he would not al⸗ 

ſign it without his licence : And in good diſcretion it was tonvenient 

to have it; alſo it was at his inſtance, and foꝝ his ſatigfacion: And it 

hath been adjudged, if one pꝛomiſe fo2tp pounds to another, if he can 

p2ocure the aſſent of the Mother of a though he map do it 

without ſuch conſent, pet it is a good conſideratin. FREY 


4 — .. 


Mich. 18 Jac 
Cleck vaſus Wood: 


erk bzought an action upon the cale againſt one Wood, alias War- Caſe. 
ren, and count that he wasſeiſed of an houſe and twenty acres of #09305 
land, &c. inThursheld; and that he and all thoſe whole Eſtate he hath , 
have had a Common in ſeven acres in Thursfield: And that he and all 
thoſe, &c. have had one wap leading thꝛough the ſaid ſeven acres, and 
trom thence into one Common wap leading to Buntingford 3 and from 
Byntingford to, Blakeley : And that the Defendant had plowed and _ . 
curred up the ſeven acres, and eſtopped the wap. The Defendant plea- n 
ed not gitiſey; and the Venire facias awarded ge Tursfield. And it = way in 
was moved in Arreſt of gn} Serjeant Jones,that it ought to givers Towns 
be from all the Towns thꝛough which he claim his way, foꝛ he ought 
to pꝛove it in evidence, viz. that he had a way, 0 otherwiſe he is not 
nified. But it was reſolved that the triall was good, foꝛ Not 
guiltp is pꝛoperly a deniall of treſpaſſe and diſturbance ; and your 


40 "7 07s verlus 
Thomp on. 


— — 20ve title to the wap, pet it is ſufficient if he p:ov6 title 
to the wap p and ehzough the (even the ven acres upon evidence. And per if 
the on had been then he ought to pꝛove all the 
wap and 1 everp Tamm though which the wap 


is Sieaded be extended. quod vide 10 K. 4. fol. 10. where it was in 
two Counties, and the Venice facias —— be from both, and the trpall 
ſhall nat be hy Niſ prius: vide the taſe between Reyner and Wat ethouſe 


ſupra 27. 
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Mich. 16 Jac. Rot. 2344- 


Lamb verſus Thompſon. 
EE an ation of Debt againſt Richard Thomp- 
Obligation 


of „the Condition 
0 any waieg aiding unto 
Thomas Elme, in anp 


he ſuch a day — Trel. 
id Tho , and the now Defendant , 2 d 
Zan, and that! ies t you y 7 


1 — urged rat the Chad power to have ſeverall Waits of 
— E 
— Erroꝛ Aud that being the Coſis were 
zoynr, they ry 6. * as but <7 relcale ot one 
will — 2 a this Suit is 
ntiff;and th; _—_ 
1 . — n luſter 
guide a entence in 
favour of the @bligo? ; and 5 
ſtand fo; the 2 tees © ſt + and ſjand in fo2ce 
As where Infant Tenant 
* in remainder of full age levp a me thall be rr⸗ 
* ftand fo; the remainder, kes it is ns other 
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Powell 2 72 verſus 41 
Ward. Underhill. 


Mich. 18 Jac. | 
Powell verſus Ward. 


A N Action of the Cale was bzought fo2 theſe wozds, I have matter Cg. 
: enough againſt thee ; for John Halden hath found forgery againſt Hob. 3a. 304. 
thee, and can prove it: Andafter Yerdic it was reſolved by the Court, Words too ge- 


that the woꝛds are too general, and will not maintain an Action, no vera. 
Forge 4 War- 


moze then if one laid, that another had foꝛged a Marrant, foꝛ it might 3! 
be a Warrant foꝛ a Buck; and this is not right Affirmative. g 


— —äß 


Sherley verſus Underhill. 


A Quare impedit bꝛought by George Sherley Baronet, againſt Un. Nuare ID: it 
derhill and Burſey, fo2 pꝛeſenting to the Dicaridge of the Church > 2 
of Nether Elington, and count of a Nomination as appendant to the — — 
Mannoꝛ of Elingron, and Iſſue n, fo: thep pꝛetend it to be 
ndent to the Necoꝛp of Elingron: And it was found fo2 the Plain- 
tiff at Warwick Aſſiſes, and Judgment there fo2 him, and a Wꝛit to 
the Biſhop,and thereupon a Mꝛit of Erro2 was bzought in the Kings 
Bench, and it was ta remove a-flecozd which was between George 
Sherley Knight and Baronet,” andthe truth was, that Sir George is 
not, neither was named night by all the Kecozd: And therefoze the 
opinion of the Court was, that the wozd Knight is part of the name, Knight, parcel 
and ſo no iecozd was removed: And it is ſo matertal that the addition ot the name. 
where there is none, oꝛ the omiſſion where it is, Knight, makes it no 
ſuch Keco2d, and they perceiving it, diſcontinued their Wiit. 
Memorand. That though Judgment was given at the Aſſiſeg, the 
Wzit of Erro2 was directed to the Loꝛd Hobart, and the fecoꝛd is de- 
mur rant in the Court of Common Bench. And now it was moved, 
that the Judgment might be amended, fo2it wag Quod recuperet pre- 
ſentationem ſuam ad Eccleſiam prædictam. And the value found of the 
Church ałoꝛeſaid: And it ſhould: be Quod recuperer præſentationem ad judgment 2. 
vicariam Eccleſiæ, &valorem-vicaris Eccleſiæ: And it was urged that it mended. 
was not the miſpziſion of the Cerk, but of the Court; and Judgment 
erroneous in poititofLawigsnotamendable,fo2if it be Quod capiatur, 
where it ſhould be Quod ſit in miſericordia, it is not amendable. But 
it was relolved and ſo awarded by rhe Court, that it ſhoutd be a- 
mended: And the reaſon is, N e the Verdi is general, and then 
found fo2 the Plaintiff, and the*Judgment ought to agree with the 
Yerdic : But iv is ſolely rente by the default of the Clerk, fo2 the 
Netozd pzxccedent 18 in every part, and in the Iſſue and Verdic, Vi- 
cariam Eccleſiz ; And 5 he Statute 8 H. 6. cap. 15. that is amenda- 
ble, fo: the — the Eſetk in the Record ſhali be amended, 
though it be in the Judgment, vide Dyer 258. Allo Mich. 33 & 34 Eliz. , and 
Rot. 2 30. between Wilde and John Woolſe, deo conſidetat. eſt quod præ- 2 
dictus Thomas Wilde recuperet vet ſus redittum Thomas Woolle, where — 34 
it fold be John ; and Erroꝛ was bought, and it was amended. 


W 42 Eliz, 


42 Sir Thomas ten. Davies 8 Cartwright verſus. 


worths Caſe. Caſc. Underhill. 
— d 42 Eliz. Rot. 693. An action ot᷑ the caſe bp Stepney againſt John Mor- 
wiſe, gan Woolfe. Id conſid. quod recuperet verſus prædictum Morgan Woolfe , 
and there wag no fi fendant, but John Morgan Woolfe, and it 


was amended upon Erxo2 b2ought in the Eſchequer Chamber. 
And vide Coke lib. 8 fol. 164. Blackamores taſe, moze caſes upon this 
learning; where the milp2iſion of the Clerk in the cel the Judg- 


ment of a thing which is aps rent, and not of neceffitp ſhall be amend⸗ 
ed, ag in inen of che lum of Arrerages betoꝛe and pending the 
JPzit of Annutty ſhall be amendod, vide 9. Eliz. Dyer 258. 


—— — — — — 


— 


Mich. 18 Jac. 
Sir Thomas Wentworths Caſc. 


Reple vin. QIr Thomas Wentworth bzought Neplevin, the Defendant avowed 
bemana of O. faz 2 Gent granted, and a Nomine parnæ and ſhews not any De- 
Rent with a mand Bf the Nomine peenz ; Bu the Aſſue was tried, and found up⸗ 
Nonine zan on other matter, via. Non concetfit: And now it was moved in Arreſt 
after iche of Judgment, that he avowed foz a — — and did not alledge 
_— upon any demand thereof; yet Yudgment was gi fo the Avowant: o/ 
ther matter. it ig matter confeſſed, and the Action is a requeſt, viz. 5 — 
ET he is there the Ado: And it is but a Cireumltonce collateral to the 
Deut. a3. right: And in Actions upon the Cale founded upon a pzomilſe,aftex re- 
— a Licet ſæpius requiſit. ſhall be a ſufficient Allegation of a re- 

gueſt. 


— n — — — 


— . * wi 


Davies Calc. 


Statute-Mer- 
chant without 


Hutton contr. 
In Maſculine 
and Hunford's 


Caſe. — * AK IA 23 
— 


—— 


Tr. 22 Jac. in 


 _ Paſch. 15 Jac. Rot. 1714- 
man's Rep. 21. Cartwright verſus, Underhill. 


Trover and N action of Trover and Converſſon wag, bzought. by Abraham 
Conver fiens A Cartwright againſt Clement Underhill: N guiltp plead⸗ 
| ed, there was found a ſpecial Verdid ta this effec. a 

Bankrupt. Francis Baple being a Merchant, had made a fraudulent Deed tothe 
Defendant of the Goods contained in the Saum , bot afterwards he 


went abroad to Church, to the Exchange, and Trade and Com- 
merce : 


PPP 


The Earl ot Clanrickards 43 
Calc. 


merce: And yet afterwards it is contained in the Indenture of Sale by the 
Commiſſioners to the Plaintiff, that he had made this fraudulent Deed, and 
that afterwards he had traded and ſerved the Exchange until a day after, at 
which day he wholly abſented himſelf, And upon this ſpecial Verdict the 
Defendant had Judgment. 

Foz every Ded to defraudother Creditoꝛs (but thoſe to whom ſuch 


1 
—— 


Ded is made) is not ſufficient to make one to be a Bankrupt : But 
if he make any Deed after he begins to be a Dankrupe, it ſhall not plot owe 
before he iz 
„ Bankrupt. 


Hill. 18. Jac. 
The Earl of Clanrickards Caſc. 


Earl of Clanrickard, and Frances his Wife, b a Wit of writ of kighe, 
T2 againſt the Earl at Leiceſter ; — wy bebe be⸗ Edoin upon 
ing returned ( but no return ot pꝛaclamation made at the Church of the return of 
rhe Pariſh where the Land lieg upon the Leds dap Poſt przdicationem , Sam. 
five Divinum ſervitium) there was an Eſſom caſt, and that was ad- 
journed in the Eſſain Koll : And the Demandants pertewing the re⸗ Vidtob. 1.44 
turn to be inſufficient, they: fue an alias Summons which having ;2, | * 
great returns (as all the Weits iſſuins out of this Court in a Mit 
of Fight, oꝛ other real actiongought to have) wag returnable, Oct. Hil. 


And the Tenaut taſt an Eſloin upon the alias Summons : And ie was 


moved at the dap of Effoin, and nom alſo at rhe firſh dap of the Term 

by Serjcaut Harris, that an Eſſoin did nat lye, fo2 he had an Effoin be- 

fox: And by the Statute De Eſſonii calummand. 12 E. 2. Non faciant 2 E. 2 
uia alias ſe eſſomiauit: And the, Htatute 37 Eliz. cap. 3. which gives 31 Elz c ;. 

the pꝛoclamations, hath p2ovided that no Grand Cape ſhall be award- 


ed upon this defanft, but ont an alias Summons, fo that the Mꝛit is 


god and ſtands, and therefoze he ſhall not be otherwiſe eſſoined : But 
it ſeemed to the Court to be othetwiſe here; fo2 the firſt Eſſoin is as 
Nul, and therefoze vide Dyer 252. that when the Sheriff return tarde 
in a Formedon, and the Tenantig eſloined, and that is adjourned, it 
is of no effec, but he ſhall be upon the other Wꝛit of alias, &c. 
vide 24 E. 3. Br. Eſſoin 24. accord. alſo vide 21 H. C. That upon the re- 
ſum after the death of rhe che Tenaut ſhall be Eſfoined, and 

| t and aff is revivedr: And in this cafe houph che par: 

tfrap appear td the frft- Mit, pnc. ne heſdigne de jet? un Effoign, fo? 

nature of that is to ſabe adefault, ſo that no Grand Cap thall be 
awarded, and no Grand Cape onght'tobe awarded; — 
the Eſfvin beko: not uvatlablr. | _ 


Hill. 
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44 Bridgeland verſas ne _ Tippin ⁊erſus 


Polt. Bowen. King. 
Hil. 18 Jac. Rotulo 739. 
Bridgeland verſus Poſt. 
Dower. Ridgeland againſt Poſt and hig Wife in a Wꝛit of Dower, the Tc- 


Counter-plea nants demand the View and the Demandant c#inter-pleads the 

to the view. Diew, Quod1e tenant n*ad entry niſi per · le Baron; And thereupon the 
Tenant demur : And it was adjudged a god Counter-plea , and the 
Tenant ouſted ot his View, Accord. 9 E. 4. fol. 6. vide 2 H. 4. 24. 


— 


Paſc. 19 Jac. 
King verſus Bowen. 


Cale. N bꝛought an Action of the Caſe againſt Bowen a Miniſter, fo2 


ſaping, Thou art a falſe forſworn Knave, and didſt take a falſe 
Words. Oath againſt me at a Commiſſion at Eccleſall(innuendo a Commiſſion 
ſued out ol the high Commiiſion,) the Defendant julſtifie, and after il⸗ 
ſue tried and found foz the Plaintiff,if wag moved in Arreſt of Judg- 
ment, that thele woꝛds were not actionable, fo2 it doth not appear in 
the Count, what Cominiſſion, no2 out of what Court, noꝛ what matter 
Thou art for- he did depoſe, but generally, that he had taken afalſe Oath at a Com- 
ſworn * miſſion. The — — (ſorſworn Knave) will not maintain an 
able erp, Action, otherwile of Perjured Knave, fag that ſhall be intended in a le. 
fo.40. gal ſenſe; and no Innnendo will ſuppip matter which give not canſe 
vid. Deut. 34 of Action, noꝛ the Yultification: But the wozds ought to contain ſcan⸗ 
dal in themſelves, without anp ſupplement. An Action lieg fo2 lan⸗ 
ing, one had foz{wo2n himſelf in a Court Baron, and to ſap, he had fo2- 
ſwoꝛn himſelf in the Common Place; but to ſap, that one hath foꝛ⸗ 
ſwozn himſelf at the Bar (innuendo the Bar of the Common Plate) 

will not maintain an Action, Querens nil capiat per breve. 


Paſch. 19: Jac. 
Tippin verſus King. -- 


fl. Ir George Tippin laintiff in an Action of Walt againſt Kinę, and 
— ts 8 alledge Maſt in Teal Cloles Sparſim: And. amen bp nihil 
mages by de- dicit, and an Inquirp awarded, the Jury found Hit. eight pence. Da- 
fault. mages: And upon motion foꝛ a new Wat, it was reloived, that the 


not now to. enquire of the Waſt: And therekoze the diffe⸗ 


vid. poph.24- rence ig, when the Plaintiff upon the diſtreſs recaver upon the Sta⸗ 
re 


tute; there the Statute gives power to enquire of the Waſt: But in 
this cale the Maſt is confeſſed per nient dedire, Dyer 204. a. accord. 
Ewerand And it was ſo adjudged between Ewer and Moyle upon demurrer in 


— Walt, there the Waſt is confeſſed, and the Wꝛit ſhall be onlp to en⸗ 
guire 


Put verſus Wilſon verſus 5 
Chick. e l Stubbs. * 


uire of the Damages; ſoif the Plaintiff will releaſe his Damages, Damages te 
calcd. 


Mich. 18 Jac.Rot.28o5. 
Pitt verſus Chick. 


Atthew Pitt bzought Replevin againſt Chick; Che Defendanit a- ge 
vow, fo? that the plate contains five acres, which lie between * 
the Lands of Sir George Speck: And that the laid Sir George Speck preſcription to 
and all his Anceſtozs, de temps Cont, &c. have uſed to have Herbage have Herbage. 
and Paſtureof the laid five acres, viz. if then were ſowen, then after , 
(he reaping _ — ; — were not 7 ko2 the 
e pear, and con itle to a rbage ale in wꝛitin 

to him, and avow Damage feaſant. * FRG 

And it was urged, that he which had all the p2ofit foꝛ a time, and the 
ſole pꝛofit, had the Freehold; and that is not a thing which lie in 
Preſcription, ſemble al Common, o; to paſture fo2 a certain number of 
pears: And it was ſaid, that a Gꝛant de veſtura terrz, o2 de herbag. Herbage. 
terræ fo2 one and twenty pears, is a god Leaſe. But it was adjudged venue of 
that it is a god Avowꝛp, and he had only p2ofit a Prender, and that he Land. 
might have an Aſie, o2 juſtifie fo2 Damage feaſant : And he which 
hath the foze-crop is he which hath the Free-hold, 15 E. 2 Fitz. Preſcrip- 
tion * And the very cale is, temps E. 1. Fitz. Preſcciption 55. and this 
fole feding might have Commencement by Gꝛant, and therefoze a 
god Pꝛeſcription. Judgment koz the Avowant. 


* —— — — — 1 


Trin. 19 Jac, 
Wilſon verſus Stubs. 


XJ Tor bꝛought Replevin againſt Ralph Stubbs; The Defendant ,.,1.4;., 
makes Cognizance as Bapliff to the Earl of Northumberland, —— 
foꝛ r within a Leet at Toxcliffe. And upon Iſſue jopned, 
and trial at the Common Pleas by default, it was alledged,thatRalph 
Stubbs was dead; and the Plaintiff would pꝛoceed, and had Judgment, 
Damages, and Coſts 16 pounds, and a Capias awarded to the Sheriff 
of Vork, and Ralph Stubbs the Son, as is ſuppoled, is taken, and had 
an Idemptitate nominis, which W21t being directed to the Juſtices, they 
award a superſedeas: And now upon divers motions, the 16 pounds 
was bꝛought in Court, and they pꝛoceed upon the ldemptitate nominis. ** 
The queſtion was it the Superſedeas lie thereupon, being that it is on- e vo 
Iy a ſurmiſe and matter en fait, and lies pzoperlp and moze frequently, $uperſedeas to 
— 1 an Arreſt upon Outlawꝛp, and after that the party is Execution. 
t upon the Outlawzp, vide 5 E. 4. 23. & vide lib. Intrat. and it is Dyer 5». 
matter not frequent in uſe, and is in nature of an Audita Querela, and 
the party ſhall find ſurety to pap the Debt, if it be found that he be 
not another perſon : And the Court inclined ſtrongly that it is no Su- 
perſedeas, but it is much in the diſcretionof the Court, vide lib. Intrat. 
5 E. 4.36. bone Caſe, and fol. 5 1, & 53. ME 
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Allen verſus 2 verſus 
Swift. DSidley. 


———— — — 


— 
— — — w—ů— — — — 


Calc. 

Words, 
Bankrupt of 
buyer of Lead. 


1 Croke 31. 


Cafe. 
Confideration 
of forbearance 
generally, 


Mich. 19 Jacobi. 
Allen verſus Swift. 


A Llen bzought an action of the Caſe againſt Swiſt, and declared, 
"> That whereas he bargained and ſold, that is to lap, Merchan⸗ 
dized foz Lead in the Countp of Derby, andtherebp hath acquired mo- 
ney towards his livelphod : The Detendant ſaidof him, He is a Bank- 
rupt, and, is not able to pay his debts , but will run the Country; It was 
found faz the Plaintiff, and moved in Arreſt of Judgment by Ser- 
jeant Harvey, that the Action lay not, becauſe that the Plaintiff ſhewed 
not, that he uled it not as his Trade, no? that he gained his living 
bp buying and ſelling Alſo he is entituled leman. But the Court 
held that the action would well lie, and it had been adjudged 14 Eliz. 
That a Tanner ſhall have an action fo2 ſuch woꝛds. 


— * 14 * — 


Mayes verſus Sidley. 


M Ayes bꝛought an action of the Caſe againſt Sir Iſaac Sidley, and 
count, that whereas one wag indebted unto the Plaintiff in a 
hundzed pounds by obligation,theDefendant in conſideration that the 
laintiff at his requeſt would 2 to ſue the ſaidparty, and if he 
id not pay it, the Defendant would; And upon Non aſlumpſit pleaded, 
and Yerdic fo2 the Plaintiff, Hircham moved, that is no god confidera- 
tion, fo2 it is uncertain, fo2 if he fozbear one hour, one dap, this is a 
foꝛbearance; And he reſembled it to Palmers tale, fozbear him a little 
while, and if he do not pay it, J will: This was adjudged foꝛ the 
Plaintiff in Banco Regis, but afterward bp a Mꝛit of Exroꝛ it wag 
reverſed. And he cited a 1 was ſhewn)of the 36 of Eliz. 
where the tale was the lame ineffec with this: And Judgment re- 

verſed, but it might be fo2 other Errozs. aſe 
And the Court inclined that this actionlie, fi —— it is alledged 
that he did fozbear, id. $44. intended ol luch a arante by which 
the party had eafe and benefit, and ſhall be a competent and convem- 
ent time; and that ſhall be convenient time, as in other cales: As 
Tenant pur auter vie, ſhall have convenient time to remove his gods 
after the death of Ceſtui que vie; And it ſhall be convenient time to 
purchale a Mꝛit by Journeps Accounts: And it was laid, that there 
were many Pꝛeſidents of this caſe, and ok the like actions, fo2if he 
doth not foꝛbear convenient time, then it is no confideration, and it 
being left indefinite, the Law will judge of the convenient time, but 
it was adjourned, and after the firſt dap of Hil. 21 Tac. This cale was 
moved by Hitcham, and he ſaid, that the Wꝛit and Count vary, foz the 
TWO is, per magnum tempus diſtulit: And the Count ſaith, that he did 
fozbear fo2 the ſpace of a pear and moze : Allo no time is put in the 
Wꝛit, but is in the Count, and that he did foꝛbear by a year and moze 
after that; ſo that it doth not appear that he did fo2bear till the Ware 
purchaſed, fo that appear tobe half a pear after the pear paſſed, and 
he ought to fozbear it totally, Richardſon anſwered him, _ the 
; Teve 


Suggs verſus 47 
Sparrow. 


F ˙Ü .» ̃ ͤͤùèmdmꝑ⁊ re Hr HO 


— — 


breve, Wat did not comp2chend the time and circumſtance , but the 

matter and ſubſtance, and not at large, foꝛ then it ſhould not be breve; 

As in a caſe ſur Trover, no day in the Writ. but in the Count, and foꝛ⸗ 

bearance of a pcar and moze being alledged,and iſſue taken and found 

fo? the Plaintiff, it ſhall not be intended that he had ſued,and not fo2- 

beared till the commencemene ok that Suit: And it is like to a gꝛant vid re, 0 
of a Rent (pleaded without Ded) and iſſue j d upon Non conceſ- 54. ing 
ſir, and it is found Conceſlir, and god, foz it ſhall be intended effecual, i Croke 482. 


Ec. 

And the Court ſhewed their Judgment, and concurred that Judg⸗ 
ment ſhould be giwen fo the Plaintiff: And this difference was taken 
when the pꝛomiſe appear to be ſuch, that it ſhall not be any benefit to nb 219.216. 
the party in whole behalt it was requeſted as fozbearance fo2 an hour, apres 108. 
o2 a little time, there it is not god, but where it is general and not * Baſtr. 41. 
limited to anꝝ time, that ſhall be a total fozbearance, 02 at leaſt a fo2. Th. 183. 
bearance fo2 a convenient time, and that ought to be al to2 tuch 
a time, which the Court ſhall adjitdge a convenient time. 

Lo2d Hobart ag2ed, but he ſaid, that it is nota total fo2bearance, 
fo2 then it ſhould be that he ſhould not ſue him at all, but that he will 
fo2bear, is god by the ſubſequent fozhearance; and there is no varia- 
tion between the Count and the W21t, but the Count illuſtrateth, and 
amplifics the Mꝛit. Judgment pro querente. 


* 


— 


Paſch. 20 Jac. | 
Suggs verſus Sparrow. 


I N a Sicre facias 2 the Bail, he plead that after the Judgment sci ſaci as. 
and befoze any Wzit of Capias was fued out againſt the Pzincipal, nnd 

he died: And upon Demurrer the Court adjudged it a god plea ; and — e 

in this caſe a Judgment was cited, Hil. 40 Eliz. Tadcaſter bzought debt here the 

againſt Hallowell, Hobs wag Bail. and the Plaintiff recovered: The Principal died 

Defendant bzought a Wzit of Erroz in the Exchequer Chamber upon before Capi. 

the new Statute,and after divers tern tal. died, and after the Plain- —_ 

tiff was non-ſuited, without mention made of his death. Tadcaſter inſt Halo- 

bꝛought two Scire facias againſt Hobs, and upon the 2 Nihils had Judg- w. 

ment: Hobs bzought an Audita querela,alledging the death of Hallowel Inberlh and 

befo2e Scire facias, and befoze Capias; and it was adjudged that the Au- C. 

dita Querela well lap, and Hil. 4 Jac- Rot. 995. between Timberley and 

Calverly, Scire facias bzought againſt the Bail, and he pleaded that the 

P2incipal died befoze Capias returned againſthim;, And Judgment 

upon argument given againſt the Plaintiff: The like Judgment be- 

twen Juſtice Williams, and the Sureties of one Vaughan. 


— — 


Hill. 


Walrond verſ;us 5 
Hill. 


i 


Hil. 19 Jac Rot.31 2,0r 3125. 
Walrond verſus Hill. 


London, | 

| X X / Alrond bzought an action of Debt upon an Obligation of the 

_ W hundzed pounds againſt William Hill, with Condition, that if 
Thomas Harris and Elizabeth his Mile, befoꝛe the end ol Eaſter Term 

neg eee — NS Common Pleas, by 

One bound to due courſe of Law, to the uſe of tl if ; that then, Et. the De- 
levy a Fine be- fendant pleaded, that the end ok the ſaid Eaſter Cerm, the Plain⸗ 

y : 

fore ſuch a day Tiff did not purchale any Wzit of Covenant, pro fine levand. where⸗ 
who wag | a Fine might be levied to the courſe of Law, The 
he firſt act. Plaintif replied, — 7. of April, the ſaid Thomas foz mony 


enfeoffed another it 
the ine: And that the ſaid Thomas and Elizabeth his Wife have not 
ae 2 — tonveped, whereof they map 
levp a ine: And upon this the Defendant demurred. 
nd upon argument at Bar bp Serjeant Harvey fo2 the Plaintiff, 
and Serjeant Henden fo2 the Defendant ; the firſt queſtion was, It the 
Bar be god, lntant que le Defendant eſt oblige, That Thomas Harris and 
Elizabeth his Wife ſhall levp a Fine, he ought to pꝛoture that to be 
done at his peril, ſemble al 4 H. 7. & 3 H. 6. Condition that John S. a 
1 Bulſir Rep. ſtranger ſhall take Alice D. to , befoze Mich. if 1.5. refuſe, the 
fo.90.& Auſline Obligation is fozfeited : And therekozert was urged that he ought to 
and Cu/peppers pꝛoture a Mꝛit of Covenant at his peril. But the Loꝛd Hobart held 
= B. R. in that the Plamtiff trop e the Wzit of Covenant, to have 
19 :rar-2- or Made himſelf capable the Fine: And he put this caſe, if 1. S. be ob- 
ſving Wrirof liged that1.D.ſhall I. N. the Oblige, ſuch a dap l. N. ought to 
Covenant not he upon the — tomake a Letter of Atto to receive the 
now neceſſary Liberp, other iſe the Obligation is not fozfeited : when a Co- 
Va Cr62251.. yenant is tolevp a Fine, he which is to do the firſt au, c. vide Palmers 
| caſe, Coke lib. 5. fol.127.'& 4 E. 3.39. 18 E.3.27-11 H.4.18. 21 E4. 2. 

The ſecond ton was this Obligation be foꝛfeited, being 
that the ſaid Thomas Hartis had made a Bargain and Sale of part 
of the Land to another befoze, ſo that he wag diſabled at the time to 
levy a Fine: And we all agzed, that the Condition was impoſſible, 
and is all one ag if he had d led himlelf afterwards ; as in Maynes 
caſe, Cokelib.5.21. where the Covenant was to make a new Leaſe 
upon ſurrender ner Leaſe, if he which ought to make 
thenew Leaſe, diſables himſelf to > a new Leaſe, and to accept of 
the Surrender, by gꝛanting the Keverfion fo2 pears,heought not to do 
the firſt act, viz. Surrender, but the Covenant is bzoken : And in this 
caſe it is all one, as if one ( who had g2zanted the-Keverſion foꝛ pearg 
oꝛ foꝛ life) Covenant that he upon Surrender will make a new Teaſe, 
he had bzoken this Covenant, being diſabled at the time: And it wag 
ſaid and ag2zed by the Court, that the Fine to be levied ought to be an 
effectual Fine, which might operate to convep the Land acco2ding ta 
the Covenant. 

Zurnell and One caſe was vouched in this caſe to be between Burnell and Brook, 
Brook, where the Condition was, that he ſhould acknowledge a Audgment, 
van 


the Land that wag to be conveped by - 


— 2 
"_ 


k 
2 


r 
£ 


Hord verſus Hawkins verſus 49 
Cordery. Cutts. 


and a god Bar, that the Plaintiff had not purchaſed an Oꝛiginal 

fo: he ought to make himſelf capable of — — — 
ledged to him, vide 34 E. 1. Fitz. Debt 164. A Condition that if he pꝛe⸗ 
ſent the Oblige to a Benefice, that then, &c. Though the Oblige 
rakes Wife, by which he is diſabled to take it, pet he ought to p2eſent 
and offer him to the Ozdinarp to refule him. 

Vide 28 E.4. 6 where parcel of the Land wag recovered, pet Debt 
lies foꝛ the entire Damages recovered in a Court of ancientDemeaſn, 
which tale was then vouched, but it is not much to the purpole : And 
afterwards we all agred that the Plaintiff ſhould have Judgment, 


Hord verſus Cordery. 


A Preſ:dent was ſhewn which was thus. 


D 
1? the Countp of Wilrs,Richard Hord Clerk,Vicar of Chute, bꝛought ca 


an Action upon the Cale againſt William Cordery, and Bridget his Conſpiracy for 
Wife, and Oorothy Cox; fo2 one malicious confederacp of charging procuring to 
the Plaintiff with the felonious Rape of the ſaid Dorothy Cox, and be nde 
pꝛotured him to be exam ined befoꝛc Sir 4nthony Hungerford a Jultice — — 
of Peace, and thereupon wag bound in a Kecognizance to appear at 1 coke i; 
the next general Scſſions of the Peace at Deviſes, and from thence 
wag bound over to the Ales: And there the Defendants An. 15 
Tac. befoze Sir Thomas Flemming and Tanfield Juſtices of Aſſiſe p2e- 
ferred one Bill of Jndicment of their malice afozelaid , and by the 
pꝛotuxement of the laid V/illiam and B. the laid Dorothy ſhewed to the 
grand Inqueſt, whether it were true oz kalle. 

And the Jurp perceiving the malice and the falſity, did not find it 
to be true, and gave their Verdict by Ignoramus. Upon not guilty 

leaded bp William and Bridget, and. non infor matus by Dorothy, the 

Jury found fo2 the Plaintiff and akter a Wꝛit of Erroz, An. 15 Jac. 
and 20 marks coſts foꝛ the delay, Ego vidi recordum, & eſt bien & pleine- 
ment aver; que il ne-raviſh le feme, & eſt ent. Hil. 10 Jac. Rot,g21. 1. 


* oh. 


— 4 * 


Trin. 20 Jac. 
Hawkins verſus Cutts. 


H bꝛought an Action pon the Caſe againſt Cutts, and decla- Caſe, 
red that he wag al good Fame, &c. and fo2 the ſpace of eight pears 
[alt paſt, had uſed the Art and £ 2 of a r Pandopatorite, and 


had gained his living by buying and ſelling; the Defendant ſaid of 

im, He is a Bankrupt Kna ve: Aud upon not guilty, it was found foꝛ the words. 

amtiff; And in Arreſt of Judgment it was moved, that it is not Baokrup: of a 
that he was a common Baker, neither had uled the Trade, but Ber. 

uled the Art and Myſterp of a Baker: And there is (as Loꝛd Hobart | 
ſaid) the ſame gkill and art uſed bn Bakers.of Bꝛead in p2ivaiemens — 
— * ag by common Bakers; And every woman which bake in fer. 
pꝛivate (if ſhe be a god Houlwife ) uſe the 9 and Myſterp of a * 


50 


Whiteguift eng © 
Elderſham. 


1 Cro. 31. 


Popham 184. 


1 Cro.440. 


1 Bulſtr, 40. 


Second deli- 


ve france. 


Avowry ſor 
Homage 


Seifin of Rent 
Is Scifin of Ho- 


mage 


And if a man had ſaid generally, that he had gained his living by 
buying and ſelling , and not ſhewn what Trade he had uſed, it is not 
god: Therefoꝛe the Trade ought to be alledged, and lo fuſfictentip , 
that the Court my Judge him ſuch a perſon, as is within the Statute 
of Bankrupts. A | | | 
ed his living by buying and ſelling any thing which concern his 
Trade: And J was of the ſame opinion, and relied upon the cafe of 
11 H. 4. 4j. An action upon the caſe againſt an Inn⸗kæper, and ſhew- 
ed that he was lodged there, and his Hoꝛle was ſioln: And the Defen- 
dant pleaded a plea, that he delivered to him the Ren of the Stable , 
& c. And by the Court the Wꝛit ſhall abate, becaule he did not ſhew 
that he was a common Hoſtler: And therefoze Judgment arreſted. 

And the Court agred that if the Count were god, the woꝛds would 
maintain an act ion; foꝛ a Baker is a Trade mentioned in the Statute 
5 Eliz. but it ought to be a common Baker. 


Trin. 20 Jac. 
Whiteguift verſus Elderſham. 


Ohn Whiteguift bzought a Wit of ſecond deliverance againſt Ri- 
J chard Elderſham, fo2 taking of his Cattle at Clanding, in quodam 
loco vocat.Curles-yard. The Defendant makes Conuzance as 7 
to Sir Francis Barrington, becanle that the place, &c. wag parcel of the 
Manno! of Curles, and that John Cutles was ſeiſed be foꝛe the time, &c. 
thereof, and held it of Sir Francis Barrington ag of his Manno? of 
Clanding by Knights Service, viz, by Homage, Fealtp, & ſervitium 
ſcuti, and by the Rent of ten pounds, papable pearly at two Feaſts , 
of which Kent the laid Sir Francis was friſed by the hands of the ſaid 
John Whiteguift, as bp the hands of his very Trnant, in his Demeln 
as of f&, and Avow pur Homage infect, wherenpon the Plaintiff de⸗ 
mur. | 
And ſhew fo2 caule, that the Defendant had not ſhewn any Title to 
have Homage of the ſaid John, and that the Cognizance is repugnant 
and no ſufficient Seiſin alledgcdof the Services, and that the ſhewing 
of the Seiſin is not foꝛmal, vide Bevils cale, Coke lib. 4. fol. 6. Seiſin ol 
_ is — — 4 the Services, and he might — —— 2 

enure, a e other partp ought to ſhew whether he had done Ho⸗ 
mage bekoꝛe, vide 44 . er. ben an At is upon the Baron fo2 
the Homage of the Feme, it is ſufficient Avowzp without ſhewing that 
ve had Alu her.and per he had not ee ruld uot vo 


on the Baron, but that ought to e other , vide FE. 2. 
Fitz. Avowry 209. A man abow for Homage, and alledgr Seiſin ol El⸗ 
cuage without Homage, and good. - * > 0. 


And after upon motionthis Term, Judginent was entred tor r 


er. 


* . 
„ 0 
— a Hh 


i e g F [ 71 4 
3 OL a . 8. 
— 5 MO — 5 . , = 
gy Fe | - 4 1 * 4 


'T) 93* 417 


o Winch laid, that it is not alledged, that he gain⸗ 


= lt ho, 


*. > it 


* 1 Curle verſus 51 
Caſe. James Cookes. 


Trin. 20 Jac. 


Sherwells Caſc. 


M Ary Sherwell bzought a Wꝛit of Dower, and in Bar thereto it 9 
was picadcd,that the ꝓather of he Hus band of the Demandant ; 
was ſeiſed of one houſe and ſirty acres of Land in Fe,and made a Pe- 

offment to the ule of himielk toꝛ iife, and after to the uſe of the Hul⸗ 

band and the {aid Mary fog their lives, foz the Jopnture of the ſaid Jo nture 
Mary, the remainder to their Yeirs : And that afterward the Father which var: 
died in the like of the Hugs band, and after rhe Dugband died: And ad Dower 
judged that this is no Jopnture to bar Dower ; acco2ding io the opi⸗ luft. 36.5 
nion in Vernons Caſe,” becauſe that the Eſtate of the Wife at the Com- 
mencement , tak not effect immediatelp after the death of the Þuſ- 

band, Et quod ab initio non valet, tratu temporis non convaleſcit : And if 
aFcoffment to the uſe of the Baron foꝛ life, the remainder to 1. 5. fo: 

pears, remainder to the eme fo2 her Jopnture, this is not a Joyn⸗ 

rure to bar Dower. 


ä — 


Trin. 20 Jac. 
Francis Curle verſus James Cookes. 


PN Action of the Cafe was bꝛought, and Count, that the King by his ca. 
Letters Patents, An. 12 Jac. r(citing the Statute of 31 H. 8. fo2 
erecting of the Court of Wards, and the Officers thereof; and that 
two perions ſhall be named by the Ring and his Succeſſo2zs, who ſhall Word:. 
be Auditozs of the Land ok the Kings Wards: And reciting the Sta- 
tute of 3; H. S. fc: the making of the Maſter of the Wards and Live- 
ries, and his power, had made him the Plaintiff one ok his Audito2s, 


and granted to him the Fees due and accuſtomed to be had, and 40. Of an Auditor 


Marlis le, and gave power to him as one of his Auditoꝛs, acco2ding o. be Cur? 
to the laid Statute, and to excrciſe it with the Fes in as ample a man- © arch. 
ner as others had uſed: And averred that at the time of the Patent 
made, and at all times after the erection of the faid Court, the Audi- 
228 hadengroſſed all me accounts of the Feodaries,and that they had 
en therefoze two ſhillings, and ſhewed that he was won and exer⸗ 
cited that Office, and ſhewed the Oath ſpecially, and that he had by 
vertiie thereof ingrofſed divers Accounts of the Feodaries, and had 
taken therefo:efwohillings j and that the Dofendanc having conte- 
rence with the Plaintiff concerning his Office, and his bone geſture 
therein, ſaid to him vou have revtived money for ingroſement of Feoda- 
ries (innuends the ſaſd Fees for ingroſrment of the Accounts of the Receivers, 
Feodaries, and other Officers afortfald) which I wilt prove is Couſenage: 
And then and there ſpake further, You are a- Conſener ( innuendo, the 
N 2 yn —— — officii 
tædicti) and pan live by 6! oprio iti Domini Re 
e baron ſdorum in executioneoficii ſui. Non culp. verdict. pro 
amtiff, and Damagr# thirtp the paunds. It 


52 Empſon verſus . 
| Bathurſt. 


It was moved in Arreſt of Judgment by Atho, that firſt it is al- 
ledged, that the Fe of the two ſhillings is lawful, and that he laid, Nou 
have received monies koꝛ ingroſſement of Feodarics , which J will 
p2ove is Couſenage (innuendo the Fes afozeſaid which are lawful ) 
and then by his own ſhewing it is not Couſenage. 

Nonſenſe, 2. It is inſenſible, Jngroſſements of Feodaries.fo2 then cannot be 
ingroſſed, but their Accounts. 
3. That ad tunc & ibidem, fo2 the other wozdg are foꝛ other woꝛds 
ſpoken at another time of the ſame dax, and they are not attionable: foꝛ 
then da not relate to his Office. Allo the wozds will not maintain a⸗ 
ccion, foꝛ the woꝛd Couſenage is general, and of an ambiguous inter⸗ 
pꝛetation, and there koꝛe no action lies foꝛ that: And he reſembled it to 
ir Edmund Stanhops tale; e hath but one Mannoꝛ, and hath got it 
Midimmore and bp [wearing and foꝛſ wearing: And to the Caſe of Midlemore and War- 
Warlow. low, An. 30 Eliz. Thou art a couſening Knave, and haſt couſened me of 
r Bulſtr. 7a. forty pounds; And adjudged that no Action lap, vide Coke lib. 10. fol. 
_ 130. in Osbornes Caſe, Thou art an arrant Knave, a Couſener, and a Tray- 
tor; Action lies only fo2 the wozd Traytor, and pet all being ſpoken 
at one time aggravate, and Damages ſhall be intended to be given on- 
Ip fo2 theſe wozds which are actionable, vide ut ſupra fol. 131. if the 
woꝛds be alledged as ſpoken at ſeveral times, and as ſeveral cauſes 
of actions, there if the Damages be entire, the Plaintiff ſhall not have 
Judgment; if any of the woꝛds do not bear action, 
Stanley avs . And other Cales were cited that Coulenage is not actionable : And 
Buddens caſe. Mich. 40 Eliz. Stanley and Buddens, 02 Boſwels caſe ; there an Attoznep 
b:ought an Action of the Cale fo? theſs wozds, Thou art a couſening 
Knave, and getteſt thy living by Extortion , and didſt couſen one Pigeon 
in a _ Coſts of ten pounds: Adjudged that the laſt woꝛds were 
actionable, 


This Caſe was adjudged for the Plaintiff, but I was abſent in Chancery, 
and beard not their reaſons, for it was doubtful, 


— 


Hill. 17. Jac. 
Empſon verſus Bathurſt. 


Debt. Rancis Empſon bꝛought an Action of Debt upon an Obligation, a- 

gainſt George Bathurſt ; the Defendant pleaded the Statute of 23 

Obligation H. 6. That an Obligation taken Colore officii, of any one in their Cu- 

voided by the ſtodp, with any other Condition then foꝛ appearance at the dap, 1 
Statute 23 fl. tioned in the Pꝛotels ſhall be void: And ſhewed that an Extent iſkue 

6. 10. out of the Chanterꝝ, to extend the Land of Robert Leigh upon a Statute 

| Staple of twelve thouſand pounds, inwhich he was obliged. tu the 

For money to Plaintiff: And that Anthony Thirrold was Sheriff, and Charles 

extend, ec. FEmpſon was under Sheriff,andſhewn an Extent of the Landxetyrny- 

ed, and befoze any Liberate it wag agreed that the Lefendant 

pay to the under Sheriff two and thirty pounds ten ſhillings,a 

he ſhould be bound to the Plaintiſß his other. foz the ſecurity the 

to the ule of the ſaid Charles, and thereupon he entred into the laid Gb 

ligation, which by the ſaid Statute is void, the Plaintiff reren 

ö De , 


" HE — * 


Bullen — 0 x 


Gervis. 


ſhewn that by th? executionof the Extent he agred to pap him the laid 
two and thirty pounds ten ſhillings, and pleaded the ta 29 Klit. 
cap. 4. — pts 1 — ch Plaimir | 
it was agat aintiff, is Obligation is Executis 

extoztion, and Colore offici, and void bp the 42 Law.. — ö 

Extoꝛtion is when anp one Colore officii extorquet feodum non 
debitum, plus quam debitum, aut ante quam debitum, vide Dive and 
Maninghams caſe, an Obligation made bp Exto2tion is againſt Com- 
mon Law, fo? it is as Kobberp, vide Coke lib. 10. fol. 100, Dyer 144- 
And in this caſs the opinion of the Court was, that noFee is due to 
the Sheriff by the Statute of 24 Eliz. cap.4. becauſe the Fee is not due 
untill exetution, Copulative extent, and delivered in execution, if it 
— + —— in which is a Liberate intluded, then the 

e is due. | 

Allo it was agꝛeed that bythe Statute the Sheriffought to have ſir - 
pence inthe pound, where the ſumm exceed a hundzed pounds fo2 all, — 


and twelve pente in the pound. v. poph 173. 
. — — — — 1 Cra. 28). 
Mich. 20 Jac. Lack 17.50, 
Bullen verſus Gervis. 


Obert Bullen bzought an action of Debtfoz 15 l. 25 an Obliga- debt. 

tion, againſt William Gervis Adminiſtratoz of Owen Godſrey, It h no ples, 
The Defendant pleaded that the Jnteſtate wag outlawed ar the Suit ——. 
of Francis Murrell, after Judtgment,and pleaded it ſpetiallp, and be⸗ ay, — 
ing ſo Outlawed died, and that Outlawzp is in tull fozce, Judgment late died out- 
ſi Action, whereupon the Plaintiff demurred. lawed. a 

$ E. 4.6. There bp Littleton, between Young and pigot, in an action , aud Pe- 

of Debt againſt Exetutoꝛs, it was holden a good plea to ſap, that their 
Teſtatoꝛ was Outlawed, fo2 thep are charged to the King fo? the 
Goods. Genny ſaid, that the plea amount only to this, that they have 
not anp Goods, and ſo anſwer argumentative. And 21 E. 3. 3. Dp Bri- 
an, in a Mꝛit of Debt bꝛought againſt Exerutozs, it is a good plea td 
ſap, that their Teſtatoꝛ was Outlawed, ſans luy inritle. 

36 H. 6. 27. Bp priſot in Debt againſt one as Executo? of Jane, the 
Defendant ſaid, that the ſaid ſane was his Wrfe, and demand Judg- 
ment ſi action, and it ſeems this is no Plea, betauſe that a Feme 
Covert map have manp things which the Þusband ſhall not have, ag 
Choles in action, and ſhe may make Erecutozs if the Baron ag2ce. 

And Priſot ſaid, Sir, It ſeems to me that it is no good plea for an Exe- 
cutor to (ay, that his Teſtator died Outlawed,Canſa qua ſubra. Quere, car bona 
materia. 

Upon the reading of the Kiecozd. it ſeems that it is no plea, fo2 it ig Plex arme 
only bp Implication, and that map be given in evidence. Allo the *. 
Exccuto;s ozAdminiſtratoz map have divers things which are notfoz⸗ 
feitable to the King; as if the Teſtato2 had gaged his Land upon 
Condition, that if the oztgagee pap not at ſuch a dap to him,higEre- | 
cuto2s, oꝛ hig Heirg,a hundzed pounds, that then it ſhall be latpfull foz What things 
him, oz his Heirg to re-enter, and after and befoze the dap the Teſta- bo. forfeired 
to2 is outlawed, and makes his Executoꝛs and dies, and at the dap the 9 
Moꝛtgagee pay the money tothe Exetutoꝛs, that is Aſſets, and not 


fozfeited to the King. 
D S0 


52 Empſon verſus} 
Bathurſt. 


It was moved in Arreſt of Judgment by Atho, that firſt it is al- 
ledged, that the Fe ol = two ſhillings is lawful, and that he laid, Nou 
have received monies fo2 ingroſſement of Feodarics , which J will 
p2ove is Couſenage (innuendo the Feg afozeſaid which are lawful ) 
and then by his own ſhewing it is not Couſenage. 

Nonſenſe, 2. It is inſenſible, Ingroſſements of Feodaries,to2 then cannot be 
ingrolſcd, but their Accounts. 
3. That ad tunc & ibidem, fo2 the other woꝛdg are fo2 other woꝛds 
ſpoken at another time of the ſame day, and they are not actionable;fo2 
they do not relate to his Office. Allo the woꝛds will not maintain a⸗ 
ccion, foꝛ the woꝛd Couſenage is general, and of an ambiguous inter⸗ 
pꝛetation, and there koꝛe no action lies fo2 that: And he reſembled it to 
ir Edmund Stanhops caſe ; e hath but one Mannoꝛ, and hath got it 
Midimore and bp [wearing and foꝛſwearing: And to the Caſe of Midlemore and War- 
Wariow. low, An. 30 Eliz. Thou art a couſening Knave, end haſt couſened me of 
r Bulſtr. 7. forty pounds; And adjudged that no Action lap, vide Coke lib. 10. fol. 
130. in Osbornes Caſe, Thou art an arrant Knave, a Couſener, and a Tray- 
tor; Action lies only fo2 the wozd Traytor, and pet all being ſpoken 
at one time aggravate, and Damages ſhall be intended to be given on- 
Ip fo2 theſe wozds which are actionable, vide ut ſupra fol. 131. if the 
wozds be alledged as ſpoken at ſeveral times, and as ſeveral cauſes 
of acions, there if the Damages be entire, the Plamriif ſhall not have 
Judgment; if any of the wozds do not bear action. 
Staley and . And other Cales were cited that Coulenage is not actionable : And 
Buddens caſe. Mich. 40 Eliz. Stanley and Buddens, 02 Boſwels caſe ; there an Attoznep 
b:ought an Action of the Caſe fo2 theſe wozdg, Thou art a couſening 
Knave, and getteſt thy living by Extortion , and didſt couſen one Pigeon 
in a — — Coſts of ten pounds: Adjudged that the laſt woꝛds were 
actionable, 


This Caſe was adjudged for the Plaintiff, but I was abſent in Chancery, 
and beard not their reaſons, for it was doubtful. 


— 


Hill. 17. Jac. 
Empſon zerſus Bathurſt. 


th | 
Statute 23 fl. tioned in the P2oceſs ſhall be void: And ſhewed that an Ext lic 
6. 10. out of the Chancery, ta extend the Land of Robert Leigh upon inte 

Staple of twelve thouſand pounds, in which he was obliged, ta the 


ligation, which by the —— —ͤ— replyedad 
f E , 


ayes Wat + thts Gi”. 


Bullen _ 7 * 


Gervis. 
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ſhewn that by the executionof the Extent he agred to paphim the ſaid 
two and thirty pounds ten ſhillings, and pleadedthe Statute 29 Elit. 
cap. 4. whereupon the Defendant demurred. 
nd it was adjudged againſt the Plaintiff, fo; his Obligation is execution per 

extoztion, and Colore offici, and void bp the Common Law. Sheriffs. 

Extoꝛtion is when anp one Colore officii extorquet feodum non 
debitum, plus quam debitum, aut ante quam debitum, vide Dive and 
Maninghams caſe , an — — made bp Extoꝛtion is againſt Com- 
mon Law, fo: it is ag f p, vide Coke lib. 10. fol. 100, Dyer 144- 
And in this caſs the opinion of the Court was, that noFee is due to 
the Sheriff by the Statute of 24 Eliz. cap. 4. becauſe the Fee is not due 
unt ill execution, Copulative extent, and delivered in exetution, if it 
— 4. — in which is a Liberate included, then the 

e 18 due. 

Allo it was ag2eed that by the Statute the Sheriffought to have ſir Sheri, p 
pence in the pound, where the ſumm cxceed a hundzed pounds ko; all, n gxccurtons. 


and twelve pente in the pound. v. poph 173. 
ne 4 — — — — 1 Cra. 289. 
Mich. 20 Jac. Larch.17.51, 
Bullen verſus Gervis. 


Obert Bullen bzought an action of Debt fo; 14 l. 2. an Obliga- bebt. 

tion, againſt William Gervis Adminiſtratoz of Owen Godfrey , It h vo plea, 
The Defendant pleaded that the Inteſtate was outlawed at the Suit w Adm 
of Francis Murrell, afrer Jutgment,and pleaded it ſpetiallp, and be» ay, the Inte- 
ing ſo Outlawed died, and that Outlawzp is intull fozce, Judgment Nate d ied out- 
ſi Action, whereupon the Plaintiff demurred. lawed. : 

$ E. 4.6. There bp Littleton, between Young and pigot, in an action % aud Fe- 

of Debt againſt Exetutoꝛs, it was holden a good plea toſap,that their 
Teſtatoꝛ was Outlawed , fo2 thep are charged to the King fo2 the 
Goods. Genny ſaid, that the plea amount onlp to this, that they have 
not anp Goods, and ſo anſwer argumentative. And 21 E. 3. 5. Dp Bri- 
an, in a Mꝛit of Debt bꝛought againſt Exerutoꝛs, it is a good plea to 
ſap, that their Teſtatoꝛ was Outlawed, ſans luy inritle. 

36 H. 6. 27, Bp priſot in Debt againſt one as Executo? of Jane, the 
Defendant ſaid, that the ſaid Jane was his Wrfe, and demand Judg- 
ment ſi action, and it ſeems this is no Plea, betauſe that a Feme 
Covert map have things which the Hus band ſhall not have, ag 
Choles in action, and ſhe may make Erecutozs if the Baron agzee. 

And Priſot ſaid, Sir, It ſeems to me that it is no good plea for an Exe- 
cutor to (ay, that his Teſtator died Outlawed,Canſa qua ſutra. Quere, car bona 
materia. 

Upon the reading of the Kecozd. it ſcemg that it is no plea, fo2 it ig ple arge 
only by Implication, and that map be given in evidence. Allo the *. 
Exceuto;s ozAdminiſtrato2 map have divers things which are notfoꝛ⸗ 
keitable to the King; as if the Teſtatoꝛ had gaged his Land upon 
Condition, that if the Moꝛtgagee pap not at ſuch a dap to him,higEre- _ 
cuto2s, oꝛ hig Heirs,a hundzed pounds, that then it ſhall be lawfull fo: What chings 
him, o2 his Heir to re-enter, and after and befoze the dap the Teſta- n. — 
to2 is outlawed, and makes his Crecutozs and dies, and at the dap the 9 
Moꝛtgagee pa the money to the Exetutoꝛs, that is Aſſets, and not 
fozfeited to the King. 7 * 


— I eee 


Lightfoot verſus 
Brightman, 


So if Tenant foz life of a Kent be outlawed, and the Kent arrear , 
and makes A Exetutozs and die, this arrerage is due to the Exccu- 
tot, and is Aſſets, and not afozłeited, ſoꝭ the Kent wag a ꝓree hold fo2 
which during his life no action of Debt lap, and theſe arrerageg reto⸗ 
verable by the Executozs are Aſfets. | | 
Allo it this ſhould be a god plea, which is only bp Implication, he 
might thereb Nevent the Plaintiff of his recovery, | 
Alla though choſes in ad ion are hn intoʒmation in theErchegquer re- 
coyerable, pet if the 2 ＋ bꝛing a scire facias upon the Judgment, 
he ſhall recover, and ſhall he accountable to the King therefoze; and the 
Debtozs of the Int Ee awed map pap the debts 
to him, and his rejcale ig a god dilcharge to them. : 
Allo it was agzecd, that an Exetutoꝛ oꝛ an Adminiſtratoz might 
bzing a Wiit foz the reverlallofthe outlawzp, and the Outlawzp is 
% ei nat a Bar to him. And dne taſe was vouched by Acho, which was ad- 
— gin, Judged upon the like plea n this Court, Trin. 37 Eliz, Rot 2954. Wovl- 
— 4. © ley againſt Bradwell and his Wife, Exetutoꝛs of Bir Thomas Man- 
nord, and the matter depended a pear and was argued, and adjudged 
that it was no ple a, foꝛ it is but bp argument, and ſo being, Loꝛd 
Hobart laid, this Argument ought to be infallible ; alſo this 18 the 
matter and not the fo2m, foxin this:cale the Demurrer was geuerall; 
and the Bok of 3 H. 6. 14. & 32. there it is well argued, and the better 
One outlawed ohinion, that it is onlp bꝝ argument: Anda man autlawed map make 
may male Ex · an Crecuto?, and this Executoꝛ map have a Wzit of Exroz. to reverſe 
ecutors. the Outlam m: And thereupon and upon the view ok the Recoꝛd in 
' Woolleys cafe, the Court gave Judgment that it is no plen, 


” Wn the 
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Lightfoot verſus Brightman. 


L bꝛought an action of Covenant againſt Brightman, and 

count, that the Defendant being poſſeſſed of an Advowſon in gꝛoſſe 

"AN foꝛ tearm dl pears, covenaugęd that he would not gꝛant noꝛ aſſign his 

avon Intereſt to any, without offer thereof firſt to the Plaintiff,and chat he 

pleaded with- Id have it fifty pounds better cheap then anp other, and alſedge 

out alledging heath of the Covenant , that g2anted the ſatd Advowſon and his 

ta be by deed, tearm therein dver, witho offering it tp the plaintiff, and q ſfue jopn- 

good if el ed upon non conceſſit. and found by the Verdict quod conceſſit, and dama- 

opon collare- Ges fiftp poitnds. And it was moved in Arreſt of Judgment, that it is 

tal matter. not alledged, that the gꝛant upon which the Jſſue jopned, was by 

Deed, and then no bꝛeath afigned: J at the firſt was of opinion that 

the Judgment ſhould ſtay; but after upon adviſement, J corcurrey 

with Loꝛd Hqbart, and Juſtice Winch, that it was helpcd by the 

Verdict, fo? nom it being a perfect Gꝛant, it ſhall be intended that up⸗ 

| on the Evidence a Deed was ſhewn; as upon Iſſue iopned upon 

Cook Lib. Gant of a feverſion, where it is not alledged that it was bn Verd., oz 

. — that the Tenafit atturned, pet if it be found it ſhall be good, And o 

roa in Avowꝛn loꝛ aſient⸗charge, where theGzant thereof is pleaded not hy 

| Deed, and Iſſue is jopned ſur conceſſit, and found quod conceſſit, that 

is good bp the V:rdict, like to Nichols caſe, Coke lib. 3. Debt upon a 

Bill, payment pleaded, and Iſſue found fo2 thePlaintif, he had Judg⸗ 

ment: Bur it leems, ik it had been found koꝛ the Defendant,the mon, 
n ; 


Covenant. 


— = 


F 


Batersby by a Commiſſion of rebellion, iſſuing ont of the Court of the 


Chittle verſus L Fletcher v erſas 55 
Sammon. Harcot. | 


riff ſhall have Judgment, fozthe Bar confeſſe the action; as in the 9 N. 
6. Debtupon an Obligation, the Oetenda nt plead that he delivered it 

to the Plaintiff to be his Ded, when certain Conditions wete per- 
foꝛmed : And he pleaded that the Conditions were not perfo2med , if 

it be found acco2dingly, pet the Plaintiff ſhall have Judgment, Coke 
lib. 2. fol. 1. Wiſcots caſe, a Teale by Baron and Feme, which ought 

to be by Deed pleaded generally, and found the Plaintiff had Judg⸗ 
ment, vide Smith and Srapletons tale. i 192 


— 


— 


— — — 


Mich 20 Jac. 


Chittle werſus Sammon. 
Hittle againſt Sammon in Neplevin, Conulance fo2 Kent as Bap- — 

lick to Sir john Reves, upon a Ozant out of the Land, whereof the — + 
place in which, &c. wag parcell, upon a Geant made to the Father of to che Father 
Sir John, and fo2 ent arrear, &c. Jſ\fue was jopned upon this point, is fee, without 
if the place was parcell of the Land out of which the Kent wag g2an- *<dgivg that 
ted, and found by Verdict that it was: and now moved by Atho in rte“ 
Arreſt of Judgment, that it is not alledged that this Kent wag arrcar gcath of cha 
afrer the death of the Father, as it ought to be, and therefoze it may be Father. 
intended that this fient was arrear in the life ol the Father, But the 
Court ag2ed and veſolved that it was god after Verdict, fo now it is Verdict kelpe:. 
pleaded that it wag arrear, and not paid to him, Ergo it wag due to 
him; and though it might have ben moze fullp pleaded , pet after Ver⸗ 
dic it is lufficient. 


— — 


— — 


Fletcher verſus Harcot. 


A action upon the caſe was b2ought by Fletcher of Otely againſt caſe. | 
Harcot , and count, that whereas the Defendant had arreſted one 


Toꝛd P2eſident and Councell of the Nozth , as he affirmed: And — 
whereas the Plaintiff keps a common Inne in Orely, and had kept it chat the plain- 
by the ſpace of five years. and had entertained men. The Defendant — deing an 
requeſt che Plaintiff to keep the ſaid Baterby in hig Anne at 'Orely lena br. 
by the ſpace of one night, as a Pꝛiſoner, and that he would keep and ner {orc 
ſave him harmſeſſe, and ſhew that he had kept him fo2 that night as a bim harmleſle. 
2iſoncr : And Batersby afterward bꝛought an action of falſe - 
onment againſt him fo2 the laid keepingof him in his houle, and 
that he had erpended and laid out in defence thereof ten pounds? 
And that he had required him to lave him harmleſſe , and he retuſe. 
Non aſſumpſit found fo2 the Plamtiff, and moved by Harvey in Ar- 
reſt of Judgment, that it is noſufficient conſideration, becauſe it doth 
not appear that he had lawtully arreſted the ſaid Batersby, fo: it is not 
affirmatively alledged, but (as he laid. ) Allo it doth not appear that 
the recovery in the action of falſe mpꝛiſonment was foꝛ the lame cauſe; 
but in that he had miſinfozmcd, koꝛ it wag in Kecozd Pro cuſtodia 
ptædicta, & ex cauſa prædicta. And fo2 the other matter the Loꝛd 
Hobart 
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doth ſo, and after Tref- 
all have his acicn: 


Mich.20 Jac. 
| Parkers Caſe. 
Deve. Nattion of Debt was bꝛought againſt the Pund2ed of 
Hue and Cry, in the Countp of Stafford, by William Parker, : the Statute of 


Wincheſterr, cap. 1, & 2.reciting the Statute, That foꝛaſmuch ag Nob⸗ 
berieg do dailp encreaſe, Murthers, and burning of houſes,andTheft 
FRA be moze oftenuſed then thep have been ſeretoloze, and ꝓelons cannot 
- — 9 be attainted by theOatheg of the Juroꝛs, which had rather ſuffer ſiran- 
breviation in Vers to be robbed, and to paſſe without pain, then to indite the Offcn- 
2 writ. ders, of whom g2eat part be folk of the ſame Countrep,&c.And upon 
Nil deber pleaded, it was found fo2 the Plaintiff: And it was moved 
Serjeant Bawtry, that the Wzit hadrecited the Statute otherwiſe 
ent it was, fo2 the Wꝛit laies, Indicati pro indictari, and it ought to 
be wiitten by this Abbreviation Indicariz And the wozd 1ndictari is 
a woꝛd by it ſelf, and he reſembled it to Freemans tale Coke lib. 5. fol. 
45. Fecit vaſtum vendicõnem & deſtrictionem, fo: deſtructionem and 
not amendable. Allo Coke lib. 4. H. Cromwells caſe upon the 
Statute of Rich. 2. de ſcandalis magnatum , the wo;d Meſſoignes is ſaid 
Meſſuages, and not amendable. Harris anſwered'that the Curſitoꝛ had 
a Note dꝛawn which was well; and it was only his mis⸗pꝛiſion. 
Secondlp, that there is no ſuch Paſſive Verb as indicati, and ſo be⸗ 
Amendment of ing inſenſible, ſhall be amended; And fo2 that vouched 11 H. 6. 2. & 
falſe Lative. 14. adjudged upon the Statute of fo2ging of falſe Deds , Imaginavir , 
where it ſhould be lmaginatus eſt, and amended. Sl 
3. This Abbꝛeviation is ſufficient: Allo he laid that it is only che 
pꝛeamble of the Statute, whereupon the action is not founded, but upon 
Amendment the bodp of the Act. Sir George Wrothiescaſc in Ejcutment, the ws:d 
by inſlructi · Demiſit was amended and made Diviſit. 32 
ons of the Brickhead againſt the Biſhop of Yorke, and Cook foꝛ the Vicaridge 


Curhitor. gf Leeds, the Wzit was Vacariam, and fo: that the Curſitoz was — 
minc 


4 
8 
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Poole verſus 57 
Reynold. 


m__, and his Jnſirucion being Vicariam, it was amended there, 
n,14 Jac. 

1. The Loꝛd Hobart inclined ſtronglp, that it ſhould be amended by 
the inſtruction which was delivered to the Curſitoz, but as to that 
Winch and J differed, becauſe that this matter of Jnſtructionis not 
a thing which ought tobe intoꝛmed by the partp, as all matters of fat 
are: As whether it be a Dicaridge oꝛ a Church, o2 in debtfo2 twen 
pounds in the Jnſtrucion, and he make it thi ounds, that wal 
be amended: But in this cale it is matter of gkill, and no differente 
between this cale and Freemans taſe: And in debt if he had Jnſtruction 
in the Deber and Dcriner, and makes the Mꝛit in the Detinet only, that 
ſhall not be amended. 

2. The Lo2d Hobart inclined, that this recital is but in the Pꝛe⸗ 
amble, and map be omitted; to which we dilagzeed, he inclined that 
che Abbꝛeviation was ſufficient to ſupply all the wozd. 


This Caſe being long debated, the Court Ex aſſenſu Or- 
— Ka the Defendant ſhould give 80 l. to the 
Plaintiff. 


Mich. ro Jac. Rot. 54 1. 
Poole verſus Reynold. 


Ohn Poole bzought a P2ohibition againſt Richard Reynold Farmer þ,,1;1;ioo, 
of the oretyof the Kectozp of Colleton, with the Chappel of Shute preceriprioo 
annexed to the ſaid Kieaozp : And the Surmiſe was, that of time to have Deer 
whereof memozp, within the Pariſhof Colleton, there wag a Kenoz2p out — — 
app2op7iate, and the Chappel of Shute annexed thereto, Et una Vicaria 4 Ticbe, 
perpetua ejuſdem Eccleſiæ de Colleton dotat. And after the 
And whereas the ſaid John Poole fo2 fir pears laſt paſt,had o ed Park is diſ- 
one houle, a hundzed acres of Land, twenty acres of Meadow, fo2ty parked. 
acres of Paſture , called Shute Park, in Shute afozeſaid, within the 
Pariſh of Colleton; which ſaid Tenements were ancientlp a Park, 
and now diſparked, which Park De temps d%ont memory, &c. until 
the diſparking thereof wag uſed and filled with Deer, and ſevered 
from other Land, and was diſparked, An. 10 Eliz. and converted into 
ſaid houſe.a hundzed acres,c. And that all the Occupiersof the 
aid Park called Shuce Park de temps dont memory,&c. until the dil- 
parking, had paid to the Vicar there, his Farmer, 02 —— — 
Buck of the Summer ſeaſon, within that time upon r „and one 
Doe of the Winter ſeaſon, within that time, Ec. in rge of all 
CTithes of the ſaid Park, until the diſparking ; and after the diſpark- 
ing in diſcharge of all Tithes of. the laid Tenements, which had 
accepted foꝛ all the time afozeſaid, until rhe diſparking and after , 02 
otherwiſe agzeed with the Dicar — And traverſed this Pꝛe⸗ 
ſcription, and found fo2 the Plaintiff. 8 


58 Meredith verſus 
Bonul. 


— ernnn—_— 


And now in Arreſt of Judgment it was moved bp Henden, that this 

ꝛeltription extends to the Land quatenus it is a Park, and that be- 

deſtroped, the Pꝛelcription is gone, foꝛ a Tenure to cover a Wall, 

oꝛ Thatch an houle, if the party — pull it down, the Tenure ig 

ertin, 32 E. 4. Avowry : it ſhall be pzeſumed that this was by 

— when it was a Park, which is collexed by the thing which is to 

paid; and il it be to be paid oz delivered ont of the Park then it is 

determined, vide Luttrels tale, Coke lib. 4. Allo this Pꝛeſeription is a- 

ainft the benefit of the Church, and ſhall not be enlarged; And the 

od ich is ſold out of the Park ſhallnot be diſcharged, 14 Jac. in 

Conyers caſe. Conyers tale in this rr that the perſon had two a⸗ 

of Meadow given indilcharge of all Tithes of Yap gzounid, viz. 

of all the Meadow inthe Pariſh, if anp arrable Land be converted 

into Meadow, it extends not to diſcharge that, vide Luttrels caſe, Coke 

lib.4. fol. 86. That an Alteration in p2ejudice of rhe party determine 

the —— but vide the p al caſe there adjudged , that 

building ok new Milſs in the ſame place, and converting of Fulling 

Mins into Com Mills, alter not the Preſcription, vide Terringhams 

ory He which hath Common purchaled part of the Land, all is 

extinct, foz it is his own au: And he cited a cale which was in this 

Court arguedat Bar, and afterwards at Bench,between Cooper and 

Andrewes, Mich. Io Jac.Rot. 102 3.fo2 the Park of Cowhurſt, vide 32 E. 1. 

Fitz. avowry 240. 5 E. 2. Fitz. annuity 44. 20 E. 4. 14. 14 E. 4.4. But this 

caſe was adjudged fo2 the Plaintiff, Quod ſtet prohiditio, and that 

which is by the name of Park is fo2 the Land, and is annexed to the 

— the Land by the name of Park; if the Pꝛelcription had been to pap a 

1-104.” Buck oz a Doe aut of the Park, then it would alter the caſe: But it 

was never ad · 18 general, and had been paid alſo after the Park diſparked, viz. the 

zudged, the tenthof Eliz. And the cale of Cowper and Andrewes, wag the third 

— — ſhoulder of everp Deer which is killed in the Park, and two ſhillings 
againſt rv. in monep, andthat cafe was never adjudged. 

-Moare 863. Ni . MR 


me 


— — 


and after adj. 
contrary to the — 

— Hu. 10 Jac. 
Hob. vide 


Moore 909. Meredith verſus Bonill. 


Caſe, h Meredith a Juſtice of Peace in the Countp of Monmouth 
H Grughe an action upon the tale againſt Bonil, fo? theſe wozds, 1 
Words, Will have him hanged for tobbing on the High-way, and for taking from a 
Suppoſititiouz. man five pounds and an Horſe. After Perdict fos the Plaintiff, it wag 
moved in Arreſt of Judgment, that the woꝛd were not actionable, 
fo2 thep are not Affirmative oz Poſitive, but a ſuppoſition only; ag if 
he had laid, I will indite him for ſuch a matter: it wag vouched td be ad- 
Nowels caſe, Judged 31 Eliz. in Nowels caſe, that to ſap of an Attoznep, That he was 
Cooped for forging Writs, maintain an ation; And 14 Eliz. He is infe- 
Ged of the Rohbery, and he ſmelleth of the Robbery,adjudged actionable. 
In Balls caſe, There. is neyer a Purſe cut in Kozthampronſhire but 
Ball hatha part ef it;will not beat an action : But the Court would not 
declare their opinion, Quia ſub ſpe Concordiæ. 


Griggs 


Griggs 59 
Cafe. a 


— 


Griggs Caſe. : 


Rigg which is the Examiner at Cheſter, pꝛeferred there his Bill prohivirien at 

in the Chanter p, vocat. the againſt one which inhabite c tor 
within the ſaid County, and another mhabite in London, being waufhv˙ry 
Exetutois to one, to whom the ſaid Grigg was indebted by Obliga⸗ 
tion (which Obligation was put in in the Court of Common 
Pleas, and there p2oceed to pzorels befoze the Bill exhibited) and the 
Bill contern equitp of an ement, that the Teſtato2 had fed, 
that one Robert Grigg ſhould aſſign a leaſe of Tithes to the Plaintiff 
inconfiderationof his entry into the ſaid Obligation; and it he could 
not pꝛocure it, that then the Obligation ſhould not be pꝛejudicial to 
him; and he which was inhabiting in Cheſter anſwered thereto : And 
an Ozder was made by Sir Thomas Ireland, Dice-Chamberlain,that 
P2oceſs ſhould be awarded to him which dwelleth in London; And 
an Injuna ion was g2anted to ſtay the ceedings at Common Law: 
And afterwards upon the motion ant Hitcham, Sir Thomas 
Ireland wag in Court, and ſhew all that he could to maintain the Ju⸗ 
riſdicton, viz. That the Contract was made in the Countp Palatine, 
and that the pꝛiviledge purſued the 4 and ipſe qui eit teus, non 
poteſt eligere, &c. Net it was relembled to ancient Demeln and Guild- 
able: And by Loꝛd Hobart, he which inhabite at Dover bp this wap, 
map be infozced to come and anſwer to a Bill in Cheſter, which 
would be infinite trouble, and the matter is tranſitozp: And it was 
reſolved; that the Court of Cheſter had not power in this caſe, but it 
belonged to the Chancerp of England. 

And a Pꝛohibition was gꝛanted. 


1 


; Hill. 20 Jac. 


A Caſe was in the Kings Bench, viz. Baron and Feme bꝛought an Treſpaſs. 

{'\ anion of Treſpaſs Quareclauſum fregit, and fa? Batterp of the 

Feme, the Defendant pleaded 4 Licenſe to enter into the Cloſe made Treſpats by 

by the Baron; and not guiltp ag to the Battetp. And the Court wag Baron and 

moved in Arreſt df Judgment, becaule the — and Wife could — — 

nat joyn lo the breaking of the Cloſe of ron, the Wzit ſhall a- Cite of ne 

bate to2 all: But the _ chief Juſtice and Juſtice Dodderidge Baron, and for 

were of opinion, that the Plaintiff Gould have Judgment: And it the battery ot 

ſeems that the Taw ig lear act9;dinglp, vide 9 E. 4. 51. Treſpaſs by the wite. 

the husband and Wife faz the Battery of them both, the Jurp found 

ſo much fo2 the Battery of the husband, and ſoa much foz the Battery 

of the Wife , and ſo Damages affeſſed ſeverallp, becauſe the Wife Abatement 

tould not jopt with the Hus band in an acticnfo2 the Batterp of the lor r 

Husband. fo? that part the 55 ll abate ; and fo2 the Batterp of 
2 


the Wife thep ſhall recover, fo; fo that they to joyn in an action, 

vide 46 E. 3. 3. Baron and Feme Bzought Trelpals fo2 the Battery 

and Impziſonment of the Wife, and the Wzit was ad damnum ipſo- 

rum, and pet god, vide 9 H.. in the caſe ot Aeſcous, and 22 E. 4. 4. 

there is a gud diverſitp when the Wꝛit is falſified by the ſhewing — 
t 


Verdi helps. 


Treſpaſs. 


Deviſe of a 
Fee after a 
Fee. 


Releaſe of 
— deviſed 

ore they be 
veſted. 


Pell and 
Brown. 
2 Cro. 550. 


Howell oy, 
Augur. 


the party himſelf; and when it is found by Perdic. And Jultice 
Heughton and Juſtice Chamberlain were of opinion, that rhe Wzit 
ſhould abate; foꝛ it is apparent, that as to the Trelpals Quare clauſum 
fregit, the Wife had no cauſe of action : But this cale being debated 
at Serjeants lane in Chancery Lane, at the Table, the Loꝛd chief Baron 
was of opinion that Plaintiff ſhould have Judgment fo2 that part, 
and he held the W2it god in part, and Reddenda ſingula ſingulis, Mes c? 
neſt int, ag it ſeems no moze than in the caſe of 9 E. 4. to2 there the 
Wit ſhall abate fozpart. And if an aa ion of fo2gerp of Deeds be 
b:ought againſt two, fo2 foꝛging and publiſhing, and found that one 
foꝛged and the other publiſhed, the Plaintiff ſhall have Judgment. 


— — 


— 


Howell verſus Augur. 


12 an action of Treſpals by Noy Howell againſt Augur, fo 
bꝛeaking of a houſe and acres of Land in Freſham, upon Non 
Culp. pleaded, the Jurp gave a ſpectal Yerdic, 


Kobert Howell ſeiſed of the Land in Queſiion, and of other Lend, by 
his Will in writing deviſed this Land to Dozothp his Wife for life, and de- 
viſed this Land to Thomas Howell his younger Son, to him and his Heirs 
in Fee, under the Condition which ſhall be afterwards declared: And the 
other Land was alſo deviſed to Dozothp for life, and to the Plaintiff and his 
Heirs in Fee, under the Condition hereafter limited: If Dozothp died be- 
fore the Legacies paid, then he will that they ſhall be paid by Noꝑ and Tho⸗ 
mag his Sons, portion-like out of the Houſes and Lands given them : And if 
either of my Sons die before they enter, or before the Legacies paid, or be- 
fore either of them enter; Then l will that the longer liver ſhall enjoy both 
parts to him and his heirs: And if both die before they enter,then his Exe- 
cutors or one of them to pay the Legacies, and to take the profits till they 
be paid, and a year after, and made Dozothp his wife, and *Chziſtopher 
Hops his Executors, and died. Dozethp entred, the Plaintiff Nop by his 
Deed, An. 33 Eliz. in the life of Dozothp releaſed to Thomas all his 
right, &c. with warranty: Thomag by his Will deviſed the Land, for 
which the Action is brought, to Agnes his wife, and died in the life of 
Dozothp, and before Legacies paid Dozothp died, and Agnes entred and 
took to husband Yenrp Aplepard, who leaſed to the Defendant, upon 
whom Som entred, and the Defendant re-entred : And Si ſuper roram Mate- 
riam, &c. 


And this Cale wag well argued at Bar in two Terms and the firſt 
queſtion was, It this Deviſe of a Fee after a Limitation be god 02 
not, much was laid fo2 it, and thep relied upon a caſe which was ad⸗ 
judged in the Kings Bench, between pell and Brown, ol ſuch a limita- 
ble Fee: Andmanp Caleg put that this operate ag a future Deviſe 
Executoꝛp, as well as one map Will Deviſe, that if his Son 
and Heir die befoze he marrp, oꝛ 122 tome to the age of four 
rnd twentp pears, that then J. S. ſhall have the Land, and it ſhall be 
good, vide Dyer 33. Coke lib. 10. 46. Lampets caſe, 


But 
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Bur Tuesdap the eleventh of February, the Loꝛd Hobart by our di- 
red ion (becauſe that we were ſtreightned of time, and Howell wag ſo 
impoꝛtunate fo2 Juſtice, that we could not argue) delivered the opi- 
nion of the Court, that Judgment ſhould be given fo2 the Defendant: 
And he declared. that as to the point of Fe-ſimple , which he called 
the mounting cf one Fe-ſimple upon — » we now declared no o⸗ 
pinicn; But we all without — tm ved, that this releaſe of 
Noy, ve it a Condition oz not, had diſcharged it: And as to him, it is 
an Intereſt veſted by the Deviſe, but not executed until it happen: And 
thereloze in Lampets cale, there the neleaſe diſcharged it, fo2 there he 
had no Title executed, but veſted and commenced, and ſo map have 
Noy Howell the Plaintiff in this caſe; and it is not like to an Heir in 
the life of the Father, fo2 he is a ſtranger, andhe hath no Title at all, 
and pct hisfieleale with Warrantp bars him;and here this Keleale is 
accompanied with Warranty, of which nothing wag ſpoken: Alſo 
as to Noy it is a Condition actoꝛding to the wozds of the Will, and 
thcrefoze ſans queſtion that Noy had barred himſelf. 


The Vacation after Hil. 20 Jac. 


V Emorand. That on Mundap the ſevententh of February, at Ser- 

jeants Ion, upon the aſſemblp of all the Jultices, to take conſj- 35 El c. t. 
deration upon the Statute of 35 Eliz.cap. 1.fo2 the Abjuration of Secta- — ' 
ries; the Atturney General, and Ser jeant Crew being there,after the dart Elia. 
pcruſal of the Statute, and the Continuances thereof, it was firſt up⸗ c. 1. concern- 
on debate conſidered, whether this Statute was in fozce, oz diſconti⸗ ing Sectaries. 
nued, and upon the peruſal of the Proviſo in the Statute of Subſidy, 
and upon realoning the matter, theſe Point# were reſolved. 


1. Jk a Parliament be aſſembled, and divers O2ders made, and a What ſhall be 
Wait of Erroꝛ bꝛought. and the Hetoꝛd delivered to the higher Youſe, id a Seon 
and divers Bills agreed, but no Bills ſigned: That this is but a Con- 3 
vention, and no Parliament, oꝛ Seſſion, as it was An. 12 Jac.in which gh 
(as it was affirnied by them which had len the Roll it is entred that 
it is not any Seſſion oꝛ Parliament, betauſe that no Bill was ſigned, 

vide 33 H 6.Brook, Parliament 86. everp Seſſion in which the King 
ſigns Bills is a Parliament. 


2. Jt was agred, that if divers Statutes be continued until the 
nert Parliament, 02 next Seſſion; and there is a Parliament oꝛ a Sel⸗ 
ſion. and nothing done therein ag to tontinuante, all the ſaid Statutes 
are diſcontinued and gone. Then it was moved, whether this Statute 
was diſcontinued, & Seriatim, Jones, Chamberlain, Hatton, Denham 1 
Haughton, Dodderidge, Winch and Bromley detlared their opinions, 
that this Statute is diſcontinued: And that the Statute of Subſidy 
is a Parliament, and that every Parliament is a Seſſion, but not e 
converſo, fo one Parliament map have divers Seſſions, as the Parli- 
ament 1 Jac. had four, and ended An. 7 Jac. vide 33 H. 6. Br. Parliament 
86. And that this Proviſo ig not to any other purpoſe, but to continue 
their pyexdings in the ſame Eſtate, as if this Aa had not ben made; 
and if this Proviſo had not been, then this _— had been diſconti⸗ 

| nued 
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nued by this ac of Subſidp, but when this ends and 1g determined, 
then is the Seſſion ended, then it is a Seſſion, ſcilicet a Parliament; 
which ought to be pleaded, at the Parliament holden,&c. and all the 
Commiſſions of Subſidp are accozdinglp; and the Proviſo call it a 
Seſſion: Then this being done, the Loꝛd chief Baron did not deliver 
any opinion, foꝛ he ſaid, that he had not conſidered the Statute ; and 
afrerward it was deſired that the Loꝛds would deliver their —— 
and thereupon the Lozd Hobart declared his opinton accoꝛdingip: That 
ads of ble it lemed to him that it was a Seſſion , and that it was not ſafe ro 
co be judge4 meddle with ſuch Tam, and that he would never refufe to declare his 
as to Validity opinion with his Bꝛethꝛen; After the Lo2d chief Juſtice Ley made a 
or Continu- long diſcourle, concerning the purpoſe and intent of Parliament, ſci- 
ance. licet, Chat it was not their purpoſe to deſtrop ſo god Laws, and 
therefoꝛe it was not anp ſuch Seſſion as was within the intent of the 
pꝛetæding Parliament, which was, that theſe ſhould determine when 
it is a Parliament oꝛ Seſſion, in which good Laws are made. 
And Doderidgc ſaid, that it was fit to ſæ the Commiſion, and that 
that which hath benſaid, was not to bind anp one, but every one 
ſpoke what then he was adviſed of, ond peradventure might change 
upon better conſideration. And afterwards upon Tueſday on an Al- 
ſembly of the two chief Fuſtices, the chief Baron, Jultice Haughron, 
Baron Denham, Hutton, Chamberlain, and Jones, the Attoznep-Gene- 
ral bꝛaught the Commiſſionde 12 El. June 1. and that had theſe woꝛdg, 
Pro eo quod nullus Regalis Aſſenſus, nec reſponſio per nos præſtat. ſuit, nul- 
lum Parliamentum, nec aliqua Seſſio Par liamenti lats aut tent. fuit, Thep 
have power to adjourn this Parliament thus begun: And the Com⸗ 
miſſion to diſſolve this Parliament, 28 Feb. An. 19 Jac. had the ſame 
wozds, ſaving thatherecite, that he had given his Nopal aſſent to an 
—_ act of Subſidy, by which was intended that it ſhould not be a Seſſion; 
diflotved oc And upon view of the Commiſſion, the Lozd chief Juſtice moved that 
not. the King was miſtakeninthis, that he had given power to diſſolve 

this Parliament, which had not anp Seſſion, and if it be a Seſſion, 
then he had no power to diſſolve it, and then it is, as it were, a receſs; 
and a Parliament cannot be diſcontinued, oꝛ diſſolved but bp matter 
of Retoꝛd, and that by the 5 alone; and if the Parliament pet 
continue, then this Statute alſo continue during the Parliament bp 
the Proviſo:but that would not ſerve, foz firſt, it is againſt the intent of 
the King, and againſt his Pzoclamation : And allo the caſe is trul 
put in the Commiſſion, as to the matter in fac, and he ig not mil⸗ 
infozmed, but miſtaken in the Law, and then the Commiſſion fo the 
diſſolving is god, ſemblable to the Loꝛd $handoi's Caſe, and other Ca- 
ſes, vide in Cholmleys caſe : But that all the Judges were not 
at this Conference, therefoze it wag deferred until the next Term; 
and in the interim, the Gzand Secretary and the Attoꝛnen General 
were to infoꝛm the King that the Statute is obſcure, and had not ben 
put in ure, and that we could not agre, 


— 


— 
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Bawtry verſus Skar let. 
Suſſex. 


Ohn Bawtry Clerk, bzought an action upon the Caſe againſt Benja- Caſe. 
J men Skarler, one of the Attozneps of this Court by Bill, andcount, — i 
that whereas one William Carter, Trin. a0 Jac.bzought an action of debt an ef gte. 
agaiuſt the now Pe aintiff, upon an Obligation of a _ and twen- plainciff will 


tp pounds, to w ch the now aintiff ared by hig And confeſs Judg- 
required a Declaration,and the now Defendant on the part of the ſaid —— At- 
ro- 


William Carter his Maſter gave the ſaid Declaration, and required the n Bet, 
now Plaintiff to confeſs the action; and pendente pl. he the now De- the entry of 
fendant in conſideration that the PlaintiF would give ozder to his the Judgment, 
Attoꝛney to confeſs the action, and to ſuffer the ſaid Defendant to have * 
judgment in the laid Plea, fo2 the ſaid William Carter his Maſter, al- 
umed to the Plaintiff; that no Judgment ſhould be entred, until af: 
ter Craſt. Annunciat. And that no exetution ſhall be ſued out until after 
the end of Michael mas Term next, and ſhew the perfozmance thereof by 
him, and the bꝛeach of the Defendant : And after Yerdic it was mo- 
ved that it was no ſufficient conſideration, and that was impoſſible 
fo2 him to perfo2m, that Judgment ſhould not be centred in the Term, 
in which Judgment is given,but that is in the diſcretion oftheCourr, 
and afterwards Judgment was given fo2 the Plaintiff. 


— — 


— 


—— — —Zà－wdͤ—k ——  — — 
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Jennings verſus Pitman. 


N Ichard Jennings bzought au Actton of Covenant againſt George 

Pitman, upon an Jndenture of an Apprentiſhip, by which the Covenant of 
Defendant had put himlelf tobe an App2entice to the Plaintiff in lp n A ppreu- 
wick, to the Trade of aLinner Dzaper ; and there divers claus wir. 
ſes in the Jndenture, accozding to the uſual fozm, and aſſign fo2 
bꝛeach, the waſting of ſeveral ſums of money. ITE BH 

The Defendant pleaded the Statute of 5 Eliz.by which it is enaced, 8 
That it is not lawful foz anp one inhabiting in anp Citp oz Town f penis ie 
Cozpozate, uſing the Trade ofa Merchant over the Sea, Merter, Pan⸗ corporacions, 
nary, Goldſmith, Jron-monger, Jmb2opderer, oꝛ Clothier to take a- 
ny Appꝛentite to be inſtructed in anp of theſe Trades, if it be not his 
Son, o2 that the Father oꝛ Mother of ſuch tice, had at the time 
of the taking of him, Lands, Tenements, o2 aments, of Jn- 
heritance o2 Freehold, of fozty ſhillings per annum, to be certified by 
thx Jultices of Peace, under their Hands and Seals where the Land 
lies, to the Mapo2, Bapliffs, o other head Officer of the Citp oꝛ 
Town Coppo:ate, and to be inrolled, entred, and reco2ded there, and 
pleaded the clauſeof the Statute which makes Obligations and Co- 
venants void, which are taken againſt it. And averred that lpſwich 


was a Town Cozpozate at the time of che making of the * 
c 


Pitman. 


The Plaintiff replicd, That his Father had at that time when he 
was bound, Lands and Tenements in great Bcaling, viz. ten acreg,to 
the value of fo:tp ſhillings per annum. | | 

The Defendant bp Kejopnder offer to jopn Iſſue, that his Father 
had not Lands, &c. wh the Plaintiff demurred. 

And the queſtion wag, It this part of the Statute,To be certified by 
the Juſtices, &c. be ſuch an eſſential part thereof, that the Covenant be 
void without it: Jt was agreed, that it had not been put in uſe after 
the Statute; but it ſeems that it is Eſſential, and it ought to be fo; 
at the time when he is put to be an Appzentice, but it map be enxolled 
afterwards, fo2 the Statute in another part pzovide# a penalty fo2 the 
not Jnrolling : Like to the Cale upon the Stature of 18 Elz. That 
they which claim any Eſtate of them which were Attainted in the ne⸗ 
bellion, then bzought their Convepances to the Exchequer to be iurol⸗ 
led within one pear, if they bꝛing and deliver theſe Convepances , 
though thep be not inrolled, pet then have perfoꝛmed as much as was 
in them: And if the Certificate be not at the time when the party is 
put to be an Appꝛentice, the Statute was to no purpole. 

Ik this Bar be god, then the Replication is a departure, and the 
Kezopnder allo, and the Bar being good, Judgment ſhall be given a⸗ 

ainſt the Plaintiff, but if the Bar be not god, then foꝛ the Plaintiff, 
o2 the Count contains matter certain. 
But the Court moved, whether this Covenant lay againſt an In⸗ 
kant, foꝛ although it is bp the Statute pꝛovided, that he ſhall be bound 
— ne to ſerve 08 a man of full age, pet that makes not the Covenants god, 
. and it is like to a Cuſtom, which ſhall be taken fer ialp. | 


2 
* 
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This Cale between Jennings and Pirman was moved this Term; 

And the Lo2d Hobart wag ol opinion, that this Statute (being that it 

appears that hc was within age, ſcil.ſixteen pears) will not bind him 

to anp Covenants which arenot implyed in the —— ok lerving: 

FPoꝛthe doubt was, whether an Inkant was an Appꝛentice out oll on- 

_ _ — don, though that he put himſelt ta ſerve : And the only matter which 
Duties, »binds him in this Statute, is, that he ſhall be bound to lerve, when he 
is bound by Indenture, being within age, as well as if te were of full 

age; and it the Covenant be * Covenant to ſerve, no Covenant 

lies foꝛ Imbezilling of Gods: And if the Covenant be to ſerve him 

faithfulip and diligentiy, that ſhall not bind him upon this Covenant. 

1 Cto. ie. And J was of the ſame opinion, foꝛ it is only made god as to the ſer- 
ving;and there are manp Covenants and Clauſes beſides in this Jn- 
denture, which bind him not; As not to plap at unlamful Games, &c. 
And a Cuſtom, that an Inkant at ſuch an age map ſell his Land, ſhall be 
taken ſiricalp, viz. that he cannot give it. &. But my Brother Winch 
was of opinion, that it wag a thing incident, and quaſi Conſequenr, 
viz. That if he ſhall be bound to ſerve,bp conſequence he ſhall be bound 
toſervefaithfullp and truly. He reſembled it to the caſe of a Fine le⸗ 
vied by an Inkant, and not reverſed during his Nonage, that ſhall 
bind him; and by conſequence the Jndenture which leads the uleg of 
the Fine, and when the Law enables to anp thing, that which is inci⸗ 
dent, and without which the other thing cannot be, is imp ſped. 


Trin. 
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Trin. 19 Jac. Rot. 1734. 
Blemmer Haſler verſus NHumberſtone. 


Norf. 

Nan Ejectione firmz bzought by Ralph Blemmerhaſſet againſt Wi- ane gen 
J liam Humberſtone [02 the Land in — upon aTeaſe made by — 
Jobs — — a — ANNE — 288 that when a Co- 4 2— 

r bargain to d of a anno, which 237 dec! 
hath the anno? in Teaſe fo2 years, that therebp the Copphold late | oy 
is extinguiſhed: And the Loꝛd Hobart ſaid, that it a C come render. 
into Court, and ſaies, that he is wearp of his Copphold, and requeſt 
the Loꝛd to take it, that is a Surrender; fo2 betweenthe Lozd and the 
Tenant, a Convepance ſhall not need tobe acco2ding to the Cuſtome , Surren ders in 
fo2 the Coppholder hath no other ule of the Cuſtome, but only to con- Laws. 
vep the Land to another, vide Coke lib. 4. That a Keleale by him which 
hath Kight to aCopphold, to one which is admitted der extin⸗ 
guiſheth the Right of the Copphold bp Deed: And if a Coppholder re⸗ 
leaſe to the Loꝛd, that — qu the Copphold, although it be contra- £xtioguiſh- 

to the nature ot a Geleale to give a poſſeſſion. Jt wag ag2ced here ment and not 
that this Copphold is not exting, but the Lozd (which is Leſſee fo2 
pears) Dominus pro tempore, map g2ant it bp Copp de novo. 


* as 1 —ůů— 
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Aris verſus Higgins. 


A Ris hꝛaught an action upon the caſe againſtHiggins fo taping theſe Cate. 

i Wwozdg He is a Theef and hath ſtoln my Corn, and made me no ſa- Words. 
tisfaction: And it was found fo2 the Plaintiff, and afterwards moved 3 
in Arreſt of Judgment, that theſe wozdg were not actionable, fo2 ver- 

ba ambigua in mitiori ſenſu ſunt accipienda: And theretsze Coke lib. 

4. fol. 19, Thou art a Thief, for thou haſt ſtoln Apples out of my Or- 
chard, or thou haſt robbed my Hop ground; the latter wozwds qualifie 

the generality of the fozmer : Allo an lonuendo will not make either 

the perſon oz the a Coke lib. 4. fol. 20. Barham did burn 

my Barn, Inguendo a Barn with Corn not adtonable ; and that he had 

not ſatistattion, that p that it was fo2 Coꝛn g2owing, fo; other- 

wile i it wereFelonp the partp ſhall not have ſatisfagion ; But Ju- 

ſtice Winch was of opinion, that the action lap, and that the woꝛds, He 

is a Thief, he hath ſtoln my Corn, are both aaionable , and not like to 

Robbiog my Orchard, or ſtealing my Apples in my Orchard, fo: Apples 

in an O:chard are commonly upon the Trees: And as to the 
wo2ds,Thou haſt made me no ſatisſact ion thoſe donotqualifie the fozmer 

woꝛds, Thou art a Thief, and haſt ſtoln a bundle of Firches , adjudged 
acttonable: Juſtice Jones wag ofthe ſame opinion, fo: ſtealing of his 

Coz ſhall be intendedof Com levered , fo2 othezwiſe it is acres of : elle. 73. 
Cozn, 02 Cozn gzowing.Lo:d Hobart was or opinion, that the words 1,2. 3317. 
ſhall be intended in mitioriſenſu: And we all K that that which 
qualiſieg oꝛ extenuateg woꝛds ought to * and not * 

f Ru 
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Rud ⁊erſas the Biſhop of Lincoln. 


Quare Impedit. Ma Quare impedit bzought by Edward Rud againſt the Biſhop of 
I Lincoln Loꝛd keeper, Drury and Stubbin , fo the Church of Dack- 
— upon Evidence at Bar, theſe Points were reſolved in the 

ourt. | 


Quaye Inptdit. 1. When one uſurps upon a Leaſe for years, that this Uſurpation 

gains the Fee, and puts the very Patron out of poſſeſſion, And though 
Perreverſien. by the Statute of Meſtminſter 2. cap. 5, he in reverſion after the Leaſe 
may have aQyare Impedit when the Church is void , or may preſent , 
and if he preſent, and his Clerk be admitted and inducted, that then he 
isremitted, yet untill it be recovered , or his Clerk be in, the Uſurper 
hath the Fee and againſt him lies the Writ of Right, and that deſcends to 
his Heirs, and his Wife ſhall be endowed. 


Uſurpation 
gain, a Fee. 


2. When the King preſent one by Laps, not having any Title of Laps, 

— 1 and a recovery is had againſt him in a Quare Impedit by one which had no 
who has no ti- Title : If this gain the Patronage; And it is clear the King had no Title to 
tle. preſent; and although he which comes in by ſuch Laps, is not Incumbent , 
nor pains the Patronage, yet he is Incumbent as to all Eccleſiaſtical matters, 

to have Offerings, Tithes, tt. for it is only as to the rightfull Patronage , 

no gaining of the Patronage , but he may preſent, vide Gens caſe, Coke 


lib. 6. fol 29. 


3. It was reſolved by the Court, that when one recover in a Quare Jm- 

pedit, although that no Writ be awarded to the Biſhop , yet if upon non 

Tuſtitution ang Preſent ment the Biſhop will admit and inſtitute his Clerk and he is Indicted: 

induction And that is good, as well as a man may enter without a Writ of Habere fa- 

without a tias ſeiſinam after recovery; ſo may the Patron which hath recovered in a 

ru by the Quare Impedit preſent, and that being accepted, and Inſtitutzon and in- 
Biſhop. duction purſuing thereupon, it is a good. 


- © 
4. Alſo, where the Iſſue was, whether the Church was void at the time of 
the preſentment of Pain or not; and it appears that the caſe was that 
Thomas Hud after the Church was void by the death of Clement Rud, and 
after that one Tarall was preſented by Laps and Admitted, inſtituted, and 
Inducted where the King had not Title, the ſaid Thomas Nud having good 
Title to preſent, made a writing of preſentation of the ſaid Pain, and after 
( be it then cxhibited to the Biſhop, or no) The ſaid Thomas ud brought 
Preſentation © Quare Impedit, and recovered, and afterwards this Preſentation is exhi- 
Exhibired o bited to the Biſhop, and he admit, inſtitute, and makes a Mandate for inducti- 
the Biſhop. on, Which allo is afterward done accordingly. No the Iſſue being, whether 
the Church was void at the time of the Preſentation of Pain, the time of this 
Preſentation ſhall now be the time of exhibiting thereof after the Judgmer t: 
Church when And then as to ud which had recovered againſt him, the Church was then 
void. void, ſor whenſoever the Biſhop had the Preſentation exhibited, at that time 
he ought by the Law to admit, inſtitute, and give a Mandate for Induction , 
the then Church is void: But after the Judgment the Biſhop ought to ac- 
cept that, and admit and inſtitute. Ergo at that time the Church was void, 
and that is to be the time of the Preſentation. — 
| © When 


—— , 


Pleydell verſus 67 
Goſmoorc. 


— 


5. When one having good Title to preſent; and an Incumbent by Uſur- 
pation is admitted, inſtituted, and inducted, and after that the Patron "HORNE" 
preſent, and the Biſhop reſuſe, and after the Patron recover, and then he before — 
which had this preſentation exhibite it to the Biſhop, this is now a good ry. 
Preſentation, and the Patron cannot revoke or give him a new Preſentation, Before the 
but if the Patron before the death of the Incumbent makes Letters of Pre- death of an lu- 
ſentation, that is is void, becauſe he had no Title to preſent. Cumbent, 


— 


Hil. 20 Jac. Rot. 1942. 


Pleydell 2rfres Goſmoore. 
Wilts. | 

" Dmond pleydell bzought an action of Treſpaſſe againſt Richard _— 

Goſmoote, and am G. fo2 the taking and chaſing of a Colt and tee. 
fettering of him, with a Continuando as to the fettering. may fetter an 

The Defendant convep the Mannoꝛ of Sharſton to Francis Earl of Eſiray- 
Hertford : And that the Earl, and alt thoſe whoſe Eſtates, &c. had the 
Eſtrayes which come within the ſaid Mannoꝛ, and that the Tithing- 
men koz the time being, leiſed the Eſtrapes and pꝛoclaimed them at the 
next Market oꝛ Fair, &c. and kept them till they be claimed 02 foꝛ⸗ 
feited: And that he was a Tithing⸗ man, and ſeiſed this Colt ag an 
Eſtrap; and becauſe this Colt was ſo fierce, &c. that he could not 
be kept in Palture , he fettered him , aud kept him in his Paſture 
within the Manno, and that toz the ſpace of tmo weeks,and the Plain- 
riff having notice claimed him, and had him delivered, &c, The Plain- 
tiff demurred generally. | | ; | 

tho ſaid, that he had not averred that he continued fierce, &c. but 
at the time of taking was fo : To this it was anſwered, That the 
Count chargeth not the Defendant — with all the time , but 
Diverſis diebus & vicibus: And allo he juſtifie foz two weeks, which 
is the ſame Treſpaſſe: Then upon the matter the queſtion is, if he 
which hath Eſtrapcs oꝛ Maifes, it he ſeiſe an Eſtrap quieſt ferox, whe- 
ther he may tetter ſuch Eſtray. ; 

It was agzced bn the Court, that when an Eſtrapcomes within a chagng of 
MWanno? and walk there, this is a Treſpaſſe, and the party in whoſe a Eftray. 
Eand the Eſtrap is Damage-fealant,map chaſe him out of his gꝛound. 

A'lo it was agzed, thatuntilf the Loꝛd, oz his Bapliff, oꝛ Tithing- Property in an 
man ſeiſe the Eſtrap, that (hall not be ſaid an Eſtrap ; but when the Eſtray 

ſeile, then he hath the Commencement of a p2opertp thereby, and when irac- 
he is chargeaSle againlt all others toꝛ the Treſpaſſe which this Eſtray <> 
doth; and if this Eſtray within the pear Eſtrap out of the Mannoꝛ, the 
Lo2d map chaſe back the Eſtrap, untill he be ſciſed by another Tozd *** 
which hath Eſtrays: But it he be ſeiſed by another Loꝛd then the firſt 
hath loſt all his poſſibifhitp of gaining the p2operty, and the other Loꝛd 
ought to pꝛoclaim it de novo. vn a 

It was moved, that if a Lozdof a Mannoꝛ which hathEftrapeg,and 4* ffiray loft 
hath ſeiſed an Eftray,fuifer that Eſtrap bp negligent keeping to ſtrap 
awap, and never can be found again, the Owner may have an action Aion agaioſt 
upon the calc of Trover and Converſion againſt the Loꝛd, Qyzre vide he Lord. 


44 


= 68 Treherne verſus 
Cleybroke. 


44 F. 14. there the Loꝛd ſeiſed an Aſſe fo2 an Eſtrap , he to whom the 
PIPerrys did belong came and challenged the Eſtrap,the — wp de- 
Detaine rillre- tain Him untill he tender ſufficient recompence foꝛ the Paſture , vide 
— pur ceo 20 H. 7.1.bp Vaviſor, and 39 E. 3. 3. That the Owner cannot 
dred. take an Eftrap untill he tender recompence ; likewile the Loꝛd after 
Lord brings ſeiſinof the Eray, if he took him not Damage-feaſant, map have fie- 
Replevin. plcvin, and he ought to make him amends. n 

Working an The Loꝛd cannot wozk the Eſtrap, but map keep him in his Sta- 
Eſtray. ble: And ik the Sheriff upon a Fieri facias fetter the Colt, and after 
the Delendant redeem him foꝛ money, he ſhall not have treſpaſſe, vide 
6 E. 3. d. it is not alledged that the fettering was to anp damage of the 
Eſtrap, vide 22 Aſſ. 56. | 


— 


Entred Paſch. 18 Jac. Rot. 650. 
Treherne verſus Cleybrooke. 


*. — Treherne bzought an action of Debt againft Cleybrooke , and 
count of a Leaſe made bp John Treherne Gzand-father to the Plain- 
tiff, of Tands in S. Olives in Surrey, and intituled himſelf op the Will 
of the Gꝛand⸗ father, by which he deviſed the Lands to the Plaintiff in 
periſe. tail, the remainder over to Leonard. Vpon Nil debet pleaded, the Ju⸗ 
rp found ſpeciallp, ſcilicet, the Deviſeof the Keverſion in tail, the re⸗ 
mainder over to A. in tail, the remainder of one Mopetp of the Land 
to one Daughter in tail, and the other Wopetp to another, with pro- 
viſo, that foꝛ the raiſing of a Stock fox John Treherne the G2and-child, 
when he come to the age of one and twentp pears, o2it he dies, fo2 the 
raiſing of a Stock fo2 Leonard in like manner, he willed that £dward 
Griffin and Anne his Wife ſhall take the pzofits, and ſhall receive all 
the rent ok the Land deviſed to John Treherne , to their ownuſe, untill 
Ju Condition. he come to the age of one and twenty pears, upon Condition,andfo ag 
the ſaid Edward Grifin and Anne ſhall within thꝛee months after the 
death of the Teſtatoꝛ betome bound to his Overſeers in an Obliga⸗ 
| tion, with luch penalty as the ſaid Overſeers ſhall think fit co pay to 
To give bond. the ſaid John, 02 if he dye wit Au to the ſaid Leonard, within 
the months after he come age, uch a ſumm, the Condition to be 

dꝛawn and deviſed by his C g: And if Edward Griffin and hi 
Wife refuſe, then the Overleers ſhould receive the Kent and Pꝛofits 
Not ſaying to to their p uſe:( But the Condition appoint not to whom the Over⸗ 
whom. ſeers ſhall be bound.) And made Edward Griffin and William Iremon- 
ger his Exetutoꝛs, and l. and otherg S ſoꝛs, and died; and that 
within fourteen daieg after the death of the Teſtatoz, the Will wag 
read to the ſaid Overſeerg, And that they did not deviſe oz dzaw ( with- 
in the time appointed) any Obligation, no2 tendꝛed anp within that 
time, and that notice thereof was given to the Defendant, and that the 
_ _ demanded, and the ieverſion claimed by the Plaintiff, (ed 

utruͤm, &c. 

Executorr, Ypon the Argument of Serjeant Harris who argued fo2 the Plain- 
Coadjurors. tiff, and vouched 2 1 H. 6. 6. That when one made Erecuto2s, and allo 
Wentw.fxe- Coadjutoꝛs, the Coatjutoꝛs are not Executo2s, and that it is a Condi- 
carors 16. tion p2credent, vide 14 H. 8. 22. Wheelers caſe 46 E. 3. 5. Truels caſe , 
Coke 


Hickſon wy 69 
Hickſon. 
Coke lib. 5.127. Palmers cale, 4 E. 3. 39. 11 H. 4. 18. And becauſe that in Who ro do 
this cale the ſaid Edward Griffin and hig Wife are to have benefit, de firſt ac. 
. thepought to require them to nontinate the lum: But becauſe it ap- _ 
pears to the Court that this Action is founded upon a Contract in on loca. 
aw,therefo2e it ought to be bzoughtin Surrey; as it was ag2ced in 
Ungle and Glovers tale, An. 36 Eliz. vide Coke lib. 3. fol.23. Nota, that the 
Judgment is ſpecial fo2 this cauſe, and no coſts upon the Statute of 
23 4.8, fo2 the Defendant, fo2 the Statute ſaps, that upon a Contra 
made bp the Plaintiff, the Defendant ſhall have coſts, and pet upon 
this Statute if theErecuto2be non⸗ſuited, oꝛ Verdict given againſt 
him, he ſhall not pap coſts, by common experiente alwaics after the Where coſts 
Statute ; and pet he ſhall have coſts if he recover. And in this caſe hall not be a- 
the Plaintiff ſhall have coſts if he recover, and pet it ſems upon thi _> — 
udgment the Defendant ſhall not have coſts againſt him, and eſpe- alt 261. 
allp becauſe that they areerpzels woꝛds in the Statute, that the De- Vapres 18,79. 
fendant ſhall have coſts atter Nonſuit, o2 lawful trial againſt the Suti Jac-3. 
Plaintiff, and here is neither Nonſuit no2 lawful Trial, vide Sta- 
tute 4 Jac.cap.3. ſeems to be full in all caſes where the Plaintiff ſhall 
have his coſts upon Nonluit, o2 when the Derdic paſs againſt him, 
the Defendant ſhall have coſts, pet it hath been taken, that it ſhall be 
intended in actions of Debt upon the Contract of the Plaintiff him- 
ſelf, fo Erccuro2s neither upon Verdict no2 upon Nonſuit ſhall pap 
any coſts, beeaule that their actions are b2zought upon Debts oꝛ Con- 
tracts, not made betwen them and the Defendants,vide the Starute of 
Glouceſter cap.r. that where a man recovers damages, there alſo he 
ſhall have colts. 


— — — — —— — — — 


Hickſon verſus Hickſon. 


Hine Demandant in Dower againſt Hickſon; They are at iſfue, 

| the Tenant offer to be eſſdined the Venire facias, and fo? Edoin hail 

want of the — 1.2 thereof by the Demandant, the Tenant had vor be elo 
tured a Nonſuit, and pet the Demandant pꝛoteeds with the Jſſue, d in Power 
nd at the Niſi prius the Tenant relping upon the Nonſuit, it appear 

ed not by whom the petit Cape is awarded. : 

nd now upon motion by Serjeant Henden , who relied upon the 

Nonſuit, and that rhe Eſſoin was allowable bp the Statuteof Weſt- 

minſter 2 poſt exitum habeat unicam Eſſoniam : but it was ruled, and 

the P2othonotaries all ſaid that it had been the conſtant ule , that no 

Eſſoins are allowed in Dower, which is Feſtinum remedium, vide Stat. 

12 E.2.cap. 1. hath tolled the Eſſoin of the Service of the Ring in ma- 

ny cales, and given to the Demandant in many caſes power ad ca!- 

lumpniand. Eſfoniam : And the woꝛds of the Statute are, Non jacet in 

breve de dote, quia videtur deceptio & prorogatio juris, vide Dyer 324. 

There after the Iſſue jopned, Eſſdin at the dap of the Venire facias, 

though no Venire facias be ſued out, but only awarded upon the oll. 


T Mich. 


Caſe 


— 


Led 


Mich. 21 Jac. 


Linleys Caſe. 


N Infoꝛmation was exhibited againſt Linley Under Sheriff, to 
— A fr: Guy Palmes Sheriff of York, upon the Stature +; H.6. and 
Under Sheriff, it was ſhewn, that he being Under Sheriff, a Capias ad ſatisfaciendum 
for taking of Wag delivered to him, to Arreſt one Francis Lancaſter upon a Judg- 
30 s: for ma- ment fo; a hundꝛed and the pounds: The Defendant Colore officii 
king of2 nab. took of the Plaintiff thirty ſhillings foz making of a Warrant upon 
Catia ad ſe this Wait, againſ the tom of the Statute, wherebp he hath fozfeired 
tufaciendum. ou . 
Sag H.6, To Not guilty pleaded, and Verdict againſt the Defendant, it 
ot was alledged in arreſtof Judgment, that the making of a Warrant 
upon a Capias ad fatisfaciendum, which is fa2 Execution, is not within 
the Statute,becaule the Statute ſpeaks firſt,of Fees to be taken upon 
the Arreſt of the partp, when he is bailed, viz. twentp pence to the 
Sheriff, and four pence to the Baily, then appoints that the Sheriff 
lets to Bail every une that is taken upon Billo2 Platnt, beſides them 
which are taken fo2 Execution, Outlawzp, cc. and thencomes the 
clauſe, That nothing ſhall be taken foz making of any Precept, oz 
Warrant, but four pence; and p2oviſion fo2 the Obligation, Condi⸗ 
tion, and Fe, and that all Obligations taken by any. Sheriff Colore 
officii,that thele ſhall be void, and that fo2 every offence committed as 
gainſt the Statute, he ſhall fozfeit foztp pounds. 

The Tozd Hobart inclined, that this making of the Warrant upen 
the Capias ad ſatisfaciendum, and the taking of thirty ſhillings is with- 
in this Statute ; and he refemblcd it to Dive and Maninghams cale in 
Plowden, where an Obligation taken of one in Execution is void by 
this Statute : vide, that the clauſe in this Statute foꝛ the Obligation 
is abſolute, without aup reſtraint, but that all Obligations taken bp 
colour of his Office, with ann other Couditiens are made void. 

This caking of thirty lings fo: making of a Warrant upon a 


i Capias ad fatisfaciendum is ertoztion at the Common Law, fo2 which 

Sear, hg he ma A indicted , but whether it be within this Statute oꝛ no, ig 
aubtkul. 

Another Exception was taken to this Jnfoznation; That it doth 


not appear bp this, that this Mꝛit of Capias was direded ta the She- 
riff of York, 02 to ann other Sheriff: And then admitting this to be a 
Capias ad atisfaciendum directed to the Sheriff of Lincoln, and it is de⸗ 
livered by an ignoꝛant hand to the Sheriff of Vork, ta malic a Pzecept 

thereupon, andche makes a Mach and takes thirty ſhillings, this 

is not within the Statute; allo Colore officii will not ſerve, fo? it is 

lodldmett Leneral, and it ought to be ſhewn that it was a Capias, and to whom 
too general. it Was directed: And although that all Pꝛoceſs ſhould be generally 
directed to the Sheriff, net ſome map be to the Cozoners, 02 ſome (by 

the miſp2ifion ok the Clerks) map be omitted; as Jacobus Dei pratia 

&c. tibi przcipimus, and ſap not, Vice-Comiti Eboracenſi ſalutem. And 

an Jnfo2mation ought to be certain to all common intents, and it is 

like to an Indiament. And in an act ion upon the Caſe againſt an At⸗ 

to2nep, becauſe that he Corruptive and in deteit of the Plaintiff, and 

in 


Bickner —_— Goldenham verſus 71 
Wright. Some. 


in his name had acknowledged ſatisfaction to his damage, and ſays 
not, whereas Revera non ſuit ſatisfaCtus, that is not god. 

And the Court was of opinion fo2 this cauſe, that rhe Plaintiff 
ſhould not have his Judgment. 


Bickner verſus Wright. 
A N action upon the cale wag bzought hp Richard Bickner againſt © 


John Wrigþt;foz the making of a Conp-bozough in damage of his on -ling 
Common; The Plaintiff preſcribe to have Common omni tempore — ina 
Common. 


anni, and ſaps not, Qnolibet anno: And after Verdi adjudged god, 


Preſcription 
— — — for Common 
helps. 
Trin.22 Jac. 
Goldenham verſus Some. 


| b2ought a Wꝛit of Dower againſt John Some, Who power. 
vouched the Heir of the husband, who entred into the Warran- Judgment in 
tp, and ſaid that he had no Aſſets: The Demandant had Judgment bon gere, 
fo her Dower (betauſe nothing is ſaid to the contrary) againſt the e vouchec; 
Tenant, with a Ceſſet executio, until the Warranty be determined: denn. 
And the Tenant which vouched, when the Trial was at Afiſes, made 
default, but it was laid that it ſhould be the default of the Bouche, fo: 
he was dead befoze the Aſſiſes. And now it was moved that the De- 
mandant might have execution. And by Henden it was ſaid, that the 
Voucher is not determined, fo2 he vouch the Heir of the Vort- 
chee: But it ſeemed that the Voucher was determined, and that he 
ſhall have the benefit of his Warranty (bp Scire facias) out e 
Judgment; but the Court doubted if the tiff ſhall have Judg- 
ment againſt the Douche conditionallp (if he had Aſſets, if not, a- 
gainſt the Tenant) 02 abſolutelp, vide 3 H. 6. 17. Dyer 202. there it is 
conditional, vide Dyer 256. there the Judgment is againſt the Tenant 
upon Youchee of the Heir in Ward to the King, and that pꝛeſently, 1,4, 
with a Ceſler executio, vide 46 E. 3. 25. Jf be Counter- with Ceſ(: 
pleaded, the Demandant ſhall have 7 Os 2s zcfentlp, vide 48 E.3. Extcatio. 

Br. Voucher 38.the Judgment ſhall be againſt the: Heir onallp, 

hich is vouched in Dower, vide 2 H. 4. 8. there upon the Voucher af 
the Heir which makes default upon the Summong, & ſequatur fub ſuo 
periculo,the Judgment is againlt the Heir conditionally, if nat againſt 
the Tenant, and lo Judgment againſt one not party to the Suit, and 
which never appeared: And in this caſe the Jud t agamſt the 
Tenant, with a Ceſſet executio map be giod, betauſe that it doth not 
appear bp any of their Pleas, but that the Demandant is confeſſed to 
have her Dower, none of them ſap, that he is ready to render her 

ower (as the Heir ought when he enter into the Warranty.) 

This Term Serjeant Finch moved the caſe, and pꝛaped Judgment, 
fo: he ſaid, the ancient Books were many koꝛ Judgment conditionally; 
but ſome to the contrary, viz. when the Heir is vonched within the 


ſame County, and is within age, there Judgment p2eſently gant 
the 


Abburnbam a- 
gaiaſt Skinner, 


Brown. 


Porter 9 


the Tenant, with a Ceſſet executio: And when the Heir enter into the 
Warrantp, and is taken to render the Tower, there is Judgment 
againſt the Heir, and that the Tenant fi all hold in peace: But he laid 
that Mich. 38, & 39 Eliz. Rot. 1208. Mary Alhburnham bought Dower 
againſt Skinner, who vouched the Heir of the Husband in the lame 
County, who pꝛeſentiy entred en le gatranty, and ſaid, that he had no 
Aſſets, there the Judgment was given pꝛeſently againſt the Tenanr, 
with a Ceſſet executio: And after the Iſſue was tried, and found that 
the Heir had not Aſſets, and the Wife had Execution, but it was ſaid, 
— — was bꝛought thereupon, pet the eme continued the Pol- 
ellion. . 3 
Hendenfaid, that the Tenant otherwiſe ſhall loſe the benefit of hig 
Warrantp, vide 13 H. 4. Judgment 241: 5 | 
The Court adjudged this cale fo2the Demandant, upon vicw of the 


' aid Preſident of 38 & 39 Eliz.And ag this cale is, the Demandant up- 


on neceſſity ought to have Execution, becaule that the Tenant which 


ought to have the benefit of the Warrantp made dcfault : And if it 
was ſo that the Youchce was dead, the Tenant ſhall not have anp o- 
ther Voucher, foꝛ the Power ought not ro ſuffer delap : And likewiſe 
when Judgment is given againſt the Tenant, with a Ceſſet executio, 
all is one,as a conditional Judgment againſt the Tenant, foz if Al⸗ 
ſcts be ſound, then Quia compertum eſt, &c. with Judgment againſt 
the Heir, and that the Tenant ſhall hold in peace. * a 

t was objected, that Judgment t to be conditionally at firff, 
and not to give one Judgment againſt the Tenant, and afterwards if 


' Alllers be found, another Judgment againſt the Heir; but that is no 


inconvenience. Some lap, that when ſuch Judgment is given againſt 
the Tenant, with a Ceſſet executio, there it Aſſets be found, the De⸗ 
mandant ſhall not have execution againſt the Heir, but agaimſt the 
Tenant, and he ſhall have ad valentiam. Quezre. 


L— —S 


Potter verſus Brown. 


Nia; Potter bzought an action upon the Cale againſt Brown foz 
thele woꝛds ſpoken of the Plaintiff, He is asarrant a Thief as any 
is in England, and he broke up the Flummers Cheſt with other mens Tools 
which ſtood in my Lord of Suffolks houſe, and took Money out of it. 
The Defendant pleaded Not guilty , and Verdict fs2 the Plaintiff: 
And upon the motion of Henden to Arreſt, and Richardſon to have 
—— The Court reſolved, that the Plaintiff ſhould not have 
Judgment, The firſt reaſon is, becaule that there is not anp affir- 
matlive dircaly, that he is a Thief; but as arrant a Thief as any is in 
England, And avers not, that there is any Thick in England : And 
the Law will not pꝛeſume anp thing that is evil, lniquum in lege non 
preſumitur. And ag Lacies tale was, He is as great a Thief as any is in 
Warwick Goal; He ought to aver, that there wag a Thief there at 
2 — of the ſpeaking of the woꝛds: And it is the ſamercaſon in 
ig cale. 
Then the latter woꝛds are ambiguous, and admit of a double inter⸗ 
pet tation, and the betrer ſhall be taken. 5 
Querens nil capiat per breve. I 
Mich. 


ö 


Miethell verſus 
Peck. 5 8 


9 


Mich. 22 Jac. 
Methell verſas Peck. 

Ethell an action againſt Peck, and 
that theDefendant in RE EET 
to one Playford foztp pounds, tothe uſe Fn and bp hi 

| intment he aſſured rr tion 

ich 4 another be obliged to in a 
unds. And that the Defendant Licet ſæpius uiſitus, did 

not deliver the fad igri upon Non aſſumpſit plead 


cham, that the Banu, 


ſhewing ſuth a _— 
collaterall matter, EP of th . — of the ation ; 
But where it is upon Contact, and not ſevered from the dutp, 
then a Licet ſæpius requiſitus is ſt — 4 
But the Court were ot opinion that the Plaintiff ſhall have beak, Croke = 


ment ; and agzed the vt edierſy 4 * a reque 
ledged as I be perkozmed, 22 1 
d in the Debt: Fo 7e when it 18 — — 2 to 2 
docs and fo2 the time it is lufficient, viz. poltea , but the place 
of the L- is omitted: And if Iſſue had id been rendzed thereupon, 
upplped afterwards where it all be trped, where the a⸗ 
— engl, And Non aſſumpſit al the requeſt; as if the 
—— dpleaded concozd and ſatisfaction, the Hequeſt is not to 
be p2ovedin Evidence, vide 10H, 7. 16. 


But it is ſaid, that this Judgment was reverſed in the Kings V-Pophamibo, 
Bench, becauſe that the Requeſt being upon Collaterall matter, „ 3 Bulſtrode 
which was the cauſe of the Action, it is material. 295. den 


U | Mich. 


* 


Ejetione ſir- 
NE. 


Town ſhall be Te plꝑ, that the Tenements 


ioteuded all 
the Towns. 


— _—— 


Mich. 22Jac. * 


N Ejectione firmæ bought, and ted upon a Teale at Hay le- 
A ſam, of Tenements there: The ; ant pleads,that Hayleſam, 


ubj renementa prædicta jacent, is within the Cinque-Pozts, Ubi breve 
Domini Regis non currit, and plead 8 al The Plaintiff 
are m the 


| 3 of Lancaſter, abſque hoc, 
that the Town ol Hayleſam is within the Cinque-Pozts, whereupon 


the Dekendant demur, and adjudged no tauſe ot demurrer. Ha 


e 
| ae aie heh wag ub that ought to rome i 
1 


the Delendant in Hig Bar, vide 50 E. 3. 5. Ar Wi 
Ellingnamstals. 7297 ' 


1 


Defend. refpond. ouſt. 


L. 


THE FIRST YEAR OF 
KING CHARLES. 
n 
Hitcham verſus Brook, 


whwhHad been Sheriff of Suffolk; 
— — 


god opinion, and 
maintenance af hun and — 
bur to prove that the Plaintiff hath Treaſon (um Treaſon a- words Tres 
gainſt the King:) Verdica mas fm fo: the Plaintiff; And it wag mo- ſonable. 
ved in Arreſt of Judgment, that theſe wozdgare6not actionable; 

Firſt, becauſe no time is al ntiff is to 
fpeak Treaſon, and it might be an Infant, fig When ſpoken, 
No ch eee Eon in ew 

ou n. | a 

Indefinite. 2. The time is not material, unleſs the Defendant make 
— — par n 

ing again a Traptoe, | 3 02 
that the Plaintiff mas frantick; and of that he intended, and ſu juſti⸗ 
fie, there the time map come in 

2. The ſecond Exception was, that there is not anp expꝛeſs affirma- acmacios. 


tive: To that it wag anſwered unthe Court, that it was moze then an 


Affirmative, as he ſaid) peu thereof, and not a repozr t. 
hearſap: A — &c. that will — 22 
— poet pe it upon him which was the 

u 


3. Nifo it wag objecrd, That the of Treaſon was not Treaſon by 
Treaſon ; But it was holden clearlp, that it is as wellag pzeaching words. 
o2 w2iting, Et Index animi Sermo. 
4.Alfo it is not ſaid what Treaſon, and it mapbe high o: = 
: on, 


— 


Flight verſus 
Greſh. 


—_—— 


Zobnſon and 
Attwod. 


Pewall and 
Vard ofe 5 


Caſe. 
x Croke 8. 
Aſſumpfn. 


ſon: To which it was anlwered, that when he [peaks generally of 
treaſon, it ſhall be intended attoz to the common. intendment , 
King , vide Sir William Mulgravescaſc, 

to be adjudged in the Point, 

ſpoken Treaſon , 

The other was be- 

u haſt ſpoken treaſon , and I will 


: a MS &. 


£ th, 1 * 


Flight verſas Greſh. 


n tonſider ation that 
aſſumed to deliver the Obligati⸗ 


the — on to the e had paid the money at the dap, 


O-ligce aſ- 
ſume to deli- 
ver the Bill. 
V. apres 101. 


Crten wood 
and Broken. 


and the 


and Evidences, is not good: 
Greenwood and Becket, where one had fozfeited thzer Bills, in con- 
ſideration that the Pl if wi th:ee ſeverall ſumms thzee 
dates after, he would deliver laintiff; And the Court 
was of opinion that it was no ſufficient conſideration. - 

Richardſon to the contrarp, and ſaid _ — — without Suit, 
was foz the advantage of theObligee, to be ſure — — map 
be moze available to him at this then the fozfeiture afterwards: 
And he vouched a Caſe tobe adjudged that where one had Cat- 
tle in a Market, and had paid fo2 them, and the partp which had bought 
them ( becauſe that he which ſold them had them in poſſeſſion, and 
would not deliver them) in conſideration that the party would deliver 
them, pzomilcd to paꝝ him a certain ſunim, an action ies thereupon. 

And the opinion of the Couzt was, that the action lap, fo2 ( fo2 ann 
thing that appears)the monies were paid befoze the time that in Law 
then might be paid, viz. beloze the ſetting ofthe Sun: And it is with- 
ont queſtion,if a man to whom monep is to be paid, come to the party 
the ſame dap, and pꝛap him to pap it in themd2ning,and that — tonſi⸗ 

5 ration 


5 T "OVOIS verſus Uvedall Ver 2 7 8 
. — — 1 Trindall. 


derations thereof, ꝓꝛamiſe to pan him five 5 abate five pounds, 
o to deſiver an Obligation this is good: And a voluntarp pzomile to 
vo that which is in good conſcience good and juſt foꝛ him to do, ſhall 
bind him, and the rather betau ſe he had benefit; viz. to be ſure ofthe 
perto2mance: And the fozfeiture is but means to obtain the pꝛintipall 
lumm: And ik one had Judgment, and in conſideration that he will 
707 [ue erecution, the other pꝛomiſe to pan, it is good : And berauſe 
that in this caſe it appears, that bythe non-perfoxmance of this pꝛo⸗ 
miſe the Plaintiff had pꝛejudice, and the Jury had found ſolvit, the 
Plaintiff had Judgment. 


Mt 


Hil. 21 Jac; Rot. 3150. 
Trevors verſus Michelborne. 


Dmond Trevors bꝛuught a Scire facias againſt Michelborue Sheriff 5::. fc. 
ok Surrey, foꝛ the returning of infufficient” Pledges it a: evin ee 
b2ought by one Ray againſt the now Plaintiff, in which the ſaid Ri- Etc 
chard Ray made defaulr, whereupon a Retorn. 'habend. was awarded, king f inſuff. 
an Averia elongata returned, and then a Withernam , and then a Ni- cient Pledges. 
chil xc. And foz this taking of infufficient g, this Scire facias ig Weſim. a. Cap. 
ahr, upon Weſtminſter 2.cap-2. And the Defendant demurred,yide 2 
— — Preſident, Hil, 11 Jac. Rot. 3563, between Somerford and 112.5." 


———— 


— — — — — 


Hil. 1 Car. 
Uvedall verſus Tindall. 
Enter HiL 21 Jac. Rot. 705. 


Sont hamp. 3 
Q r Richord Uvedall bz 
» 


Tindall Clark, Yicar 
& Cattalla , and count fo? the taking Caredtat, glaſti, Anglice ate ſmal rithes 
ry gave this ſpetiall and what 


woad: And upon Not guiltp 1 „the Jur 
a Load of ad, Si:videbicur Cu- great. 


oughtan action of Trelpaſſe again William Treat. 
ot Alton, 0 Joon Doveland taking bona 1b 8. 


Derdi@ ; Viz. F02 the Wopetp 


riæ quod decimæ glaſti ne ſunt minute-decime the Defendants not 
guilty, but 6 ſunt minutæ decime, thn th areguilty. - 
And this cale wag argued at eant Bridgeman, and Ser⸗ 
jeant Henden: And the Court vnement agzeed, that fo2 ought that r ine Nd 
ere ars, this Ver dict being found wi any cirtumſiante, that 
this Woad ſhall be taken to be Minute decimæ. nt 
It was ag2ecd bp Henden, that if it had been faund Woad gzowing 
in a Garden, then minute decimæ. 1 1 PE 
n 


— — ——2 — 


78 | Townley werſ; 


| Steele. 
5 And it was a eed bp the Court, that it might have bern ſo found, 
that it ſhould be 3 tal ; as i” all the Pzofits of 


the age confiſt offuch Tithes. Andſoof other things, which 
Hemp. intheirown nature are minutz, map become majores, if all the pꝛofit of 
Lime. the Pariſh conſiſt therein: Ag in ſome Countries, a g:eat part of the 
Hops. Land within the Pariſh is Hemp, o2 Lime, oz Hops, there thep are 
gꝛeat Tithes; and ſo it map be of Wooll and Lambs. 
Feddingfelds Paſch. 3 Jac. in the Kings Bench, Beddingfeilds caſe, Farmer to the 
Caſe. Dean and Chapter of Nocwich, who had the Parſonage Impꝛopziate, 
and had uſcd to have Tithes of Gzain andYap, and the Vicar had the 
Saffron. © [mall Tithes: And a Feild was planted with Saffron,which contain 
fo2tp acres: And it was adjudged that the Tithes thercof belong to the 
icar. 
WW There was a Caſe in this Court as it wag vouched bp Henden, Jac; 
Petmans Cale. — potman a = 4 5 — — — And the queſtion was fo? 
in Kent; and adj at ere g2eat Tithes ; but as fo 
Hops in O:chards oz Gardens, theſe were relolved to belong to the 
Vicar as Minutz decimæ. : | 
There was a Caſe in this Court foꝛ tithe of Weild, which is uſed 
a Dying, and that was in Kent, and it was ſown with the Coꝛn, and 
Wes after the Cozn is reaped the next pear without anp other manurance, 
880 the ſaid Land bꝛings fo2th and Deild: And that was a ſpeciall 
Verdict, whether the Vicar ſhall have the tithe of it, oz the Parſon, 
Tobaceo. hut one of the parties died befoze anp Judgment. And ifT be 
planted heke, pet the tithes thereof are Minutæ decimæ: And allo theſe 
new things, viz. Safforn, Pops, Woad , &c. if it doth not appear bp 
material circumſtances to the _— ſhall be taken ag Minutz de- 
cimz : And ſo this caſe was ner oz the Dekendant. 


Hil. 1 Car. 


Townley verſus Steele. 


Rancis Townley , and tiger others , the Erccuto2s of William pea- 
Hap. F cock, bzought a Wzit of Kaviſhment of Ward againſt Richard 
Jo Raviſnment Steele and Ane fig Wife , fo2 the Kaviſhment ok the bodp of Ralph 
of Ward Smith Coſin and Heir of Ralph Smith; and count of the Tenure 
brought by Knights-ſervice in Ralp Smith of William Peacock , and that Ralph 


Executor, Smith died, the ſaid _ oy Cote and * being within age; and 


are uhren, that William Peacock the Tefſtatoz ſeiſed of the and died poſſeſſed 

— pi pay {hereof, and made them his Executozs, and ing poſſeſſed of the 

„%% (TT 
apuere illum & abduxere: gui 7 u 

was at Bar, and the Plaintiffs after Evi —— nd * 

And whether the Defendants ſhall have coſts in this caſe wag the 


23 H.8.13. - queſtion, the Statute of 23 H. S. cap. 15. oz bp the Statute of 4 

4: Jac. 3. Jac. cap. 3. And it being argued bp Davenport and Atho, the Court 
this Term (the chief Juſtice being abſent ) gave their opinions. 

And Juſtice Crook argued that they ſhould not have coſts , and put 

manp taleg, when Executoꝛs bꝛing actions, thep ſhall not pap —— 

0 


Beverley verſus 79 
Power. 


ſo is Common Experience ( after the Statute ) which is the beſt Jn- 
terpꝛeter of the Law: And ik it ſhould be otherwiſe , Executozs would 
be diſcouraged to bꝛing actions ko2 the debrg of their Teſtatoz. 

And Juſtice Harvy was of the ſame opinion, but Juſtice Yelverton 
and Hutton to the contrary: And they agꝛeed, that in all actions bꝛought 
by Exetutoꝛs, upon Coutracs, Obligations, oꝛ other things made to v. devant 69. 
the Teſtatoꝛ, there ſhall be na coſts, fo2 that is not within the Statute, 
viz. Contracts, 02 Specialties made to the Plaintiff; oz it an action 
be De bovis aſportatis in the lite of the Teſtato2, 02 upon any — 4 ſup⸗ i Croke 215. 
poſed to be dont not immediatelp ro the Plaintiff, there ſhall be no acc. 
coſts, becauſe that rhe Statute gives not coſts in theſe cales , 20 Ma- 
rix, Debt upon a Demiſe fo2 pears , if the Plaintiff ſhall be 2 
ted there ſhall be coſts, ſoꝛ it is upon Contract, though in ſoʒt 
reall. But in this caſe , though the Plaintiffg are named Exetutoꝛs, 
and their Title is derived from their Teſtatoz, pet the action is bzought 
upon an immediate Tozt done to themſelves; and it is within the very 
woꝛds of the Statute: and this Statute which is to pzevent Bexati⸗ 
ons Suits, ſhall be taken favourably. _ 

I Executoꝛs have a Leaſe foz pears, and then demiſe it rendꝛing 
rent, and fo2 Kent arrear thep bzing an action, it ſhall be in the De- 
ber and Detinet, and they ſhall pap coſts if thep be Non-ſuited,and pet 
their Title is ag Executo2g,but it is founded upon their ownContrac, 
ſo if thepbzing an action of Treſpaſſe foz the t. of Goods which 
came to their poſſeſſion , which Goods were in truth toztiouſlp taken 
by the Teſtatoꝛ, and he died poſſeſſed thereof, and thep being Now-ſui- 
ted they ſhall pap coſts : And Exrecutozs in aciong bꝛought againſt 
them ſhall pap coſts, and if thep have no Goods of the Teſtatoz, it ſhall 
be De bonis propriis. And vide, that Contracts made by them, 02 
Kent arrear in their time, the action ſhallbe in the Debet Detinet; 
vide Coke lib. 5. Hargraves taſe. But when: Debt is bꝛought bp Erecu- 
toꝛs, and recovery had, and after a retaverꝑ an eſtape, and Debt |; 
this eſcape, this ſhall be in the Detinet"ionlp, accozding to the firſt | 
cauſe of ation. And this Faviſhment of Ward is an artion-within the 
Statute of 23 H. 3 and the Statute of Weſtminſter 2. gives no Dama- 
ges, and therefo2e coſts by the Statute of Glouceſter cap. t. and the Sta- 
tute of 4 Jac. inlarge the ations, and not the perſong. 


ah —_—— = Wy! 


„ 1+ 


Hil. 1 Car. 


Beverley verſus Power. 


Aembly (this Term ) al all the Juſtices at Serjeants 
* — — of an Oe 1 de Saber mts . l 


Term, at reading, the Cale wag. 
James Beverip was Plaintiff againſt Robert „and _ Pardon, 

Bevcriep, and others, which Bill was exhibited Dil. 16. Fac. and the 

Bill was for ſcandolous matter not examinable in this Court, and for o- 

ther matter which was examinable , and Witneſſes examined and publi- 

ſhed : And then the 19. of Febr. 21 Jar. the generall Pardon is made 

by Parliament, by which all Offences , Contempts, and Pang 4 


80 Crane werſus 
Crampton. 


del ꝛ0. Decemb. Before (except ſuch Offences, contempts, t. whereof 
or for which any Suit or Bill within eight years before was exhibited 
into the Star<hamber , and there remaining to be proſecuted this laſt day of 
this preſent Parliament: ) And afterwards , viz. Mich. 1 Caroli, the 
Cauſe came to hearing at the Suit of the Defendant , and upon the hearing 
Power was fined two hundred pounds; and for the abuſe and contempt 
to the Court for exhibiting the ſcandalous matter the Plaintiff was fined five 
hundred pounds, and for damage to the Defendant five hundred marks. 
And yet becauſe of the difficulty and diverſity of opinion which was between 
the Lord chief Juſtice , and the Lord Hobart, the now Lord Keeper and 
the Lords by an Order reſpited this matter, as to the Fine of the Plaintiff, 
and gave damages to the Defendant , and referred it to the opinion of all 
the Juſtices: And they mo voce) except Juſtice Harvey (who in- 
ſiſted upon the damages given to the party that then ſhould. not be 
1 A ws that the Contempt and Offence fo2 the ſcandalous 
Bill exhibte 41 and not within the Exception; foz it 
cannot be intended, that rhe-Plaintif exhibited a Bill, upon which he 
himſelf ſhould be fined, but this exception was of that which wag laid 
to the charge of the Defendant, and the Defendant map have his re- 
medy at Common Law, and the Contempt which is accidentall to the 
Oltente is Pardoned , and by tonlequence the Fine. 


i 


, IIe 57 SLUR 54 
mY Rane bought an acioti- upon the-raſe ſur aſſumpſit againſt Cramp- 
„ trconſideration,of moneps paid, the Defer- 


ceſt caſe. laintiſf n Ruft band at the day of his 
Aſſumpſit. — — — ſuch a dap, and at ſuch a 
Notice. place he da married; and that che Defendant notwithſtanding that 
he was requeſted — — 2 — the laid marriage, had nat 
given to the Plaintiff the fuld mut: Aud upon Non aſſumpft it wag 
found fo laintiff, and moved in Arreſt of Judgment, that the 
Platt hen not alledged anp notite given to the Defendant of his 


marriage. i 

And by the opinion of me and mp two Bꝛothers Harvey and Velver- 

ton, Judgment was given fo2 the Plaintiff ; Foz the Defendant 

ought to take notice thereof at his. perill, unleſſe he had p2ovid to de⸗ 

Where to be liver the Fuff after marriage, and after notice thereof, = if he ought 


given. to have naticę ( no place g agzeed upon where it ſhal be given ) 
Have att 1 10 elted o en — hit ond give notice, 


and parad venture he 1 notice, Allo it is agzeed, 
it one be obliged to g r within thꝛee months 
Hob. s. g. S1. res dem fön bebe thal wotice be giwen of hg return 
Machern but the « ought to take notice at his perill: And if it wer 
1:9. with a Conditionthat!: $.{ that is not-party tothe Obligation) ſhall 
do luth a thing, there ſhall not be notite. And this cale of an Obliga- 
fron is ni Vibe ? there is a penalty : and if it were to pap ten 

8 g, 5 
à Fair at Dale, there he ought to take 3 
nd 


pounds w 


Laicon verſus Wades Caſe. 81 
Barnard. | | 


And they agzeed thecaſe of 8 E. 4. fol. An Obligation to perſoꝛm an Vid.Hob.s:. 
Arbitrement, there no notice 18 neceſſary, fo2 it is the ac of a third : Croke 133. 
perſon: And if anpnotice be requiſite, the Kequeſt implpit; as it Npdce impli- 
was adjudged in the Kings Bench, between Hodges and Baldwin: But verdict helps. 
mp Bother Crook ſeemed to beof a contrary opinion, fo2 when the „een and 
duty ariſe upon t{ e notice, there notice ought tobe. Judgment pro uin caſe. 
Querente: Verdict helps. 


— 
— 


Laicon verſus Barnard. 
Lincoln, | 
1 Aicon Plaintiffagainſt Barnard one of the Lttoneys of this Court, Caſe. 

__— fo2 Trover and Converſion of a hundzed S the Defendant * Croke 33. 
ſaid, that he bzought Debt in the County Court ot Lincoln,againſt one 8 5 
Hacliff, fo two hundꝛed and cighty pounds, upon an Obligation by Pat, t 
Juſticies, and retovered, and that theſe Sheep were delivered to him in — of 
Execution, as the Sheep of the ſaid Hacliff: And that afterwards and goods, is oo 
befoze this action, the Plaintiff bꝛought an action of Treſpaſs againſt bar to an acti- 
the now Defendant fo? taking of theſe Sheep, Quare cepit & abduxit. — 

nd it was found foꝛ the 4 Damages to two pence: And 9 
averred that they were the lame Sheep; and the Plaintiff replied 
that the Damages found by the Jurp, were only 12 taking and 
chaſing, and not fo2 the value: And that this Action foz another 
Treſpais,whcreupon the Demandant demurred,and it wag adjudged 
loꝛ the Plaintiff:foz,fo2 any thing that appears(which the Defendant 
hath confeſſed upon his Demurrer) it is not fo2 the ſame Treſpaſs: 

Alſo the Damages of two pence cannot be given fo2 the value of the 

Shep. Alſo the Plaintiff when a Treſpaſs is done to him, map re- 

rake his Goods, and pet he ſhall have an action ot Treſpaſs fo the ta- 

King of them: And every taking, yviz.(abduxir) impozt a and ve party 
no man will ſax, that by the recoverp in Treſpaſs, when if where altered 
had his Gds, that therebp the Defendant ſhall have the pꝛaperty: But by Recover. 
it is true, that if the Plaintiff recover the value, thereby he waves 
the pꝛopertp, and by this wap the Defendant ſhalt have avere 
vide 2 R. 3. 14. 4 H. J. 5. 6 H. y. 8. and Judgmeut koꝛ the Plaintiff. vel- 
verton at firſt hæſitavit, but afterwards agzeed, 


Paſch. 2 Car. 
Wades Caſe. 
action upon the Cale wag b a Feme,as Adminiſtratrir 
APE S Tabs Wade — 9 Sir William Wade, Non aſ- 5 


ſumpſit was pleaded. the Venire facis was well, but the Hab. Corp. Niſi where the 

pr. was entred, the Plaintiff t. and the Defendant Exetutr ix of Sir g ſhall 

H. Wade, &c. And it was amended bp the Court, and there wag the de —— 

difference taken, that when the Niſi prius is ſo miſtaken, that if it 0 

ſhould be amended, the Jury ſhould be p2ejudiced,viz.that it map fal- 

ſifie their Derdict,then it ſhall not be amended, but in this caſe, it is 

but the W2itby which the Jurp is warned - appear: And the —_ 
ri 


82 Farrington! verſus ny verſus 


Arrundel). Clotworthy. 
rity of the Juſtice of Niſi pri vs is nut by that, but bp the jurat, which 
was well and as it ought to be. 


Allo they have their Authozitp by the Statute of Weſtm. 2. vide 
Dyer 106. In Wootons Cale, there the Jurat. was well, and omitted in 
the Niſi prius, Anthony Coke: Alſo the Iſſue wag between Wooton 
and Cooke, and Temple, where Temple had confeſſed the action: vide 
there, that manp omiſſions of the Retoꝛd of Niſi prius, are to be amen- 
ded. Brown wag of the contrarp opinion to Walſh, Welton and Dyer. 


— 


— 


— 


Trin. 2 Car. 
Farrington verſus Arrundell. 


Entred Hil. 22 Jac. Rot. 4462. 


Debt. AP action of Debt was bought by Lionel! Farrington, Qui tam pro ſe 
1 Croke 10. p quam pro Downs Rege, &c. againſt Thomas > angel 2 upon the 
tatute of 23 Eliz. fo2 not coming to Chuꝛch ani endant de- 
— — the Count: And then King james died And if this a- 
— gone by ion be a ed oꝛ not by the death of the Ring mas the Queſtion, 
the d-a-hof Vide the Statute of the 1 E. S. cap. 7. vide Coke lib. 7. fol. 3e And ton⸗ 
15 A. my ther Laiter and i Gel of Fark that the Debt wy = 
. . * 7 / & 
— ww fo it is at the ſuit of the Ring, and Judgment is given toꝛ the Ain 5 
ſhall be anſwered to the Ring. And we relied upon the caſes 


vouched bp the Loꝛd Coke; but Fultice Harvey and Crook to the cons 
trarp : 1 debian conference 55 of Serjcants Inne, it 
was reſolved, that this action at the ſuit of the partp, fo2 he 


r Tnſt.135.b. might be ſuited, vide 25 H. 8. Br.Non-ſuit, that the Jnfo2 map 
_ be:;Now-lirfted, vide 6 E. 2. Fitz. Non- ſuit 13, When the Jurpcome again 
. todeliver their Verdict, the King cannot diſcharge them and be 
12 %*Þ-29- Curited, andthe King cannot diſcharge this action, And his Atrto;nep 
replp not ag in an Infozmation. 


_ 


md. Af — 
— — 


Clotworthy verſus Clotworthy. 


c 


Amendments. 


Hil. 


* 


Walker verſus $ Gojand es C8 th's 83 


Worſley. Dennet. Caſe, &c. 
Hil. 18 Jac Rot. 673. 
Walker verſus Worſley. 
Amendments. 
Alk action of Debt Worlley, d 
. wht Woe enreny 


Mich. 18 Jac. Rot. 576. the wozds which bind the Heir were omitted, 4mendments 
viz. Ad quam quidem ſolutionem obligaſſet ſe & Hæredes ſuos, but they 12 
were in a Plea Koll : And after Judgment that was aſſigned lo: Er R 
ro2 in the Kings Bench, and it was amended in the Common den by 
the Court, vide there, that it wag by the fault and miipꝛiſenot the 
Clerk, who had the Obligation, and ſo amendable bp the Statute of 


8 H.6.cap.15. 1. 8H.6.15. 
Hil.9 Jac. Rot. 5 16. 
Govard verſus Dennet. 
Ovard againſt Dennet, — — the name of the Atto2- Amendm. 3. 
nep, vx — — in the arlance Atoll Henry, and it 
was in the Plea Henry, and after bꝛought it was amended. 
Mich. 16 Jac. Rot. 58 1. 


Arrowſmith's Caſc. 


Imparlance Koll. Trin. 16 Jac.Rot. 1727. Debt fo2 thꝛe hun⸗ 1 
1 Hed pounds againſt Arrowſmith, to; part ſur emiſſet, and the other — 
part ſur inſimul computaſſet: And in the Imparlante Noll, both par- 
tels did not amount to thꝛee hundzed pounds, but wanted ſix pounds 
thereof, and after Erroꝛ bꝛought it wag amended. 


— 


Paſch. 12 Jac. Rot. 420. 


Godhow verſus Bennet. 


Eplevin by Godhow againſt Bennet, divers ſpaces in the Ampar- amevan. 
lance were ſupplied in the Plea Roll after Derdian my # 
0.45. 


aptes JJ» 
Hil. 


—” OO OOTY T —ALt . ww ĩͤ 


84 Parker verſus Crocker zerſus? F Franklin verſus 
Parker. ; 1 Kelley. of Bradell. 


Hila2 Jac. Rot. 420 
Parker verſus Parker. 


He Jmparlance Noll was, Mich. 1a Jac. Rot. 547. Parker againſt 

— 1 Parker in Trover and Converſion, the — — Koll wanted 
the dap and 1— the poſſeſſion and Converſion, but the Jſſue Koll 

was (after the Verdi and motion in Arreſt of Judgment)amended. 


nnn. 


Mich. 2 Car. 
Crocker verſus Kelſcy. 


Ohn Canterſon and Agnes his Wife, Tenants inſpecial tail, had J- 

— — fue a Son, viz. John, and John the Father died, John the Son levied 

Gal rail, © A Fine with Pꝛoclamations to the u py -bimſelt mFee, Agnes leaſed 

Hob. 259. to John Herring and Margaret his Wife-CLeſſo2s to the Plaintiff) foz 

9 Rep. 141. one and twentp pears, eg Rent, cc. bp vertue whercof they 

entred: Agnes died, John the entred; and afterward the ſaid John 

Herring and Margaret his Wife entred; And the laid John the Son 

made his Will in wziting, and by that deviſed the Land to Kelſey the 

Defendant, and another in ce, and died. John Herring and Margaret 

leaſed to Crocker the Plaintiff, who entred, and being ouſted by Kelley, 

bought Ejectione firmæ : And this ſpecial Verdict being found, Judg⸗ 

ment was given fo2 the Plaintiff; and now. affirmed upon Erroz 
bꝛought in the Exchequer Chamber. 


— 


Mich. 2 Car. 
Franklin verſus Bradell. 


Ls 1 anilly a Woman-ſervant, b an action upon the caſe upon a 
io an 4/umpſr  Þ pꝛomiſe againſt John Bradell: And count, that whereas ſhe had 
ſerved the Defendant and his Wife,and done to them loyal ſervice,the 

Defendant after the death of his wife, in conſideration of the lervice 

Paſt. which the Plaintiff had done to the Defendant and his Wile, pꝛomi⸗ 
h ſed to pay her thirteen ſhillings four pence upon vequeſt, and alledged 
R queſt. requeſt and non-payment ; And after Verdict fo2 the Plaintiff, it wag 
moved in Arreſt of Judgment, upon the Book of 13 Eliz. Dyer, that 

this is no ſufficient conſideration, becauſe that it is not alledged, that 

the Plaintiff at the requeſt of the Defendant had ſervedhim: Allo it 

was not ſufficient, brrauſe it was done after the ſervice perſoꝛmed. 

And it was an[wered,that it was a god conſidcration, and that the 

ſervice was to the benefit of the Defendant:And theretfoze in conſidera⸗ 

tion that the Plaintiff had married the Daughter of the Defcndane, 


he pꝛomiſe to pap twenty pounds, it is a god conſideration ; and — in 
conſide⸗ 


. 


— — Rule 2» - cat 44 


Hearne verſus 85 
Allen. 


conſideration that pou have been mp ſurety to ſuch a man foz ſuch a Hobart 106. 
Debt, I y:omile to fave pou harmleſſe. And in conſideration that the _ 
laintiff was Baile fozthe Defendant, he pꝛomiſed to give him a a Cro. 30 9. 
e, this is good: And in conſideration that 1.5. being a Carpenter 


had well built my houle, J pꝛomiſe to give him five pounds. And 
Judgment to? the Plainife 50 


— — 


Hil. 2 Car. 
Hearne verſus Allen. 


Entred 22 Jac. Rot, 1875. 


Oxford: I. 
Ichard Hearne b2ought an Ejectione firmæ againſt Jobn Allen, fo? ge 
two acres of Land in Langham, upon a Leaſe made by Anne 1 — 
Keene, which was the Wife of Edward Keene ; and upon Not guilty 
pleaded a ſpeciall Verdi was found. ; 
Aichard Keene was ſeiſed of an houſe in Chippin-nozton and of two Deviſe. 
acres of Land there in Fee, and of two acres of Meadow in Langham in ,,,, 
Fee uſed with the ſai! Meſſuage , which were holden in Socage: And by his Cum pertinen- 
Will in writing, dated the 20. Map, 30 Eliz. he deviſed the ſaid houſe ti. 
Cum omnibus & ſingulit ad inde pertinent ibus, wel aliquo modo ſpettantibus, to if it Carries 
Thomas H. and his Heirs for ever: And for want of Heirs of him the ſaid land. 
Thomas, then to one Anne R. the Daughter of the Deviſor, and her 
heirs for ever: And for default, c. then to John H. his Coſin and his heirs 
for ever; And by the ſame will deviſed his Goods and all his Lands to Eliz. 
his Wife, during her Widow -hood, and died. Elizabeth his Wife entred. 
Thomas the Son entred upon the Wife, and diſferſed her, and having en- 
feoffed one Edward A. in Fee with warranty Ec. died , and Thomas K. 
alſo died without Iſſue: Edward R. by his Will deviſed the Land to Anne 
his Wiſe, the Leſſor of the Plaintiff for life, and died, Anne entred and 
made a Leaſe to the Plaintiff, Er ſi ſuper tot am materiam, &c. And it ſcems 
that the Defendant Allen claim under the Title of Anne K. the Daugh- 
ter, but that was not found, noznoother Title fo2 the Defendant; and 
therefo2e of neceſſity Judgment ought to be given fo2 the Plaintiff, 
And this cale was well argued by Crawley fo2 the Plaintiff + And 
Henden fo2 the Defendant. And thꝛee Points were argued. 
1. Ik the two acres in Langham paſſed by the wozdg Cum pertinen- 
tiisz and it ſeemed to the Court that they did not paſſe, without ſaping Pertinentiis. 
Cum terris eidem Meſſuagio, ſpectantibus vel pertinentibus : And that 
is ag2eed in Hill and Granges caſe, by Convepance, and 23 #.8.6. and 
it is all one in a Will. Allo in this cale it is not found foꝛ what time 
theſe two acres had been uſed w 2 houſe: And there was lufficient 
to ſupply the woꝛds · Cum pertinent. fo2 ought that appears: And if the 
Law 1— the two atres do not paſſe, but dilcend to Thomas Keene 
and the Feoffment good. ; 
2. Il by thele words it be an Effate-tail; as in Beresfords Cale, Coke — — 
lib. ol. 1.9. E. 3. Fit; tail 21. 12 E. 3. 7 E. 6. 16 Eliz. in Chapmans cale , 
o2 a Fee-fimplo; Mnd pet Yelverton „ inclined that it wag Heirs. 


Y Ps es — Ce 8 2 ; — D 
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86 Sir Charles Howards 3 verſus 
Caſe. | Aſh. 


„ e 


an Eſtate, tail; but Loꝛd Richardſon, Hutton, and Harvey to the ton⸗ 
v.2.Cro.416. trarp, foꝛ an intent againſt Law ſhall be void, vide Abraham and 
Twigegs caſe, Coke lib. 7. fol. 41. | 7 OE 
3. Ik the collaterall Warranty which defcended had extinguiſht 
and barred the right of Anne Keene. Henden would have maintained 
warranty, it, becauſe that the Warranty is [pecial, although it was collateral!, 
that it did not Bar, which is ſans queſtion (be it ſpetial oꝛ general) 
it bars the others upon whom it deſcends, vide Coke lib. 10. Seamors 
caſe, he held no deſcent , and then no Bar, 12 E. 4. diſcontinuance 50. 
7 H. 6. ſpetiall Warranty ſhall be uſed by ſicbutter, but not by Dou- 
cher. And Judgment fo2 the Plaintiff, 


Smith verſus Ah. 
| Paſs af. N ſuperſedeas fuit miſe fo2 the eme upon an Exigent againſt 
2 U Baron and eme: And upon much debate it was agzecd, that the 
have a ſuperſe- Feme(fo2 the ſafegardof her ſelf from impꝛiſonment) being returned 
444 upon aun iipon the Exigent, 02-upon the Capias, viz. upon-the oneQuod reddidit ſe, 
aua on upon the other Cepi, and ag to the Pugband( Non eſt inventus ) map 
aud Feme, appcar; and ſo long as 2 continues againſt the Hus band, 
ſhe ſhall have idem dies: But when the Baron is retomed utlegatus, 
ſhe ſhall be diſcharged ſans idem dies: And that ſtands well- and recon- 
tiles all the Books. But whether ſhe ſhall have a Saperſedeas de non 
moleſtando, is doubtfull, fo by the 11 of H. 4.8 9. and Dyer 251. if the 
Baron be outlawed, and the Wife Waived , and the King pardon the 
Femre, that ſhall be allowed, and ſhe ſhall go ſine die, and vide 4 E. 3. 
34. and 14 H. 6. 14. 13 Hl. 4. 1. And it ſeemed by all to be agzed, that 
the Baron after he purchaſeth his pardon, oꝛ after he come and reverſe 
the Outlaw2y, he ſhall not have allowance of his Pardon, noꝛ his ap- 
pearance received, ſi non que il ameſne fa feme qui par le preſumption 
de ley eſt ameſnable per luy, mes les baron n' eſt ameſnable per le feme , 
vide 18 E. 4. 4. there the caſe was, that a eme Covert was ſucd as 
Teme ſole, her husband being bepond Sea, and not known to be 
alive, and ſhe wag outlawed , and then her husband came again, 
and bꝛought a Wꝛit of Erroꝛ fo the reverſall thereof in his name and 
in the name of his Wife ; And there it is ſaid that it is e 
— at he was no party to the Suit. And then one laid, that it 
would be a god wap to be rid of a Shzew. And the P2othongtarics 
laid, that no Superſedeas was ever gꝛanted fo the Wife in ſuch a caſe. 


Hil. 2 Car. | 
Sir Charles Howards Caſe. 


nt N Emorand. That the Earl of Marlehorough, Tozd Treaſurer cf 
4 ay c [ gland, came fo Serjeants Inn in Chancery Lane, 6. Febr. and 
fice of the kee · ther caſſembled all the Juſtices to have their opinion, upon a Cale 
per of a park which was depending in the Exchequer Chamber, upon an Engliſh 
« gone if the Bill fo2 the Ring by the Attoꝛnen⸗generall, ogainſi Sir Charles How- 
Kingdifpark ard, fo2 avoiding the poſſeſſionof a Todge , and deſiſting from takin 
the pꝛoſits of a Park called putney Mooreclapp; the Cuſtody of whic 


Park, and thꝛee pounds annuall Fee, with the Windfalls, &c. 2 rhe 
| cuſtody 


The Earl of Lincolas} 87 


Caſe. 
1 en ctck¼̃egl 


tuſtody ot the Lodge was gꝛanted to him. The King which now is, by 
hig Charter diſparked the Park, and after gꝛanted all the Derr to Sir 
Richard Weſton Chancelloꝛ of the Exchequer: And whether by this 
diſparking of the Park the office ofthe Keeperſhip be determined, 02 
no; then whether the annuall Ice be determined; then ik the caſuall 
pꝛoſitg, as Mindkalls, &c. map be pet taken by Charles Howard who is 
the Patentec. . 

And upon debate it was unanimouſly ag2eed, that the King might 
diſpark his Park; and that by the diſparking thereof, the Office of the 
Keeperſhip is gone and determined: fo2 Sublata cauſa tollitur effectus, Hob.qt - 
and this Office is not of neteſſity, and ſuch Offices are not pzeſumed 
in Lawto be altogether foz the benefit of the e, but recip2o- 
callp foꝛ the Commodity of the King, and by the diſparking of the 
Park, the labor and charge is gone. | 

It was alſo ag2eed, that the King might diſcharge the Patentee of 
this Office , although the Park continue, And ik one gꝛant the Ste- 
wardfhipcf a Wanno?, and he diſmember the Wannoz, the Office de- 
termines; And if a Co2pozation g2ant the Office of Town-Clerk . oz 
of Keco2der, and after ſurrender their Patent, and take a new Pa- 
tent, which incozpozates them by a new name, all the Offices are 
determined. Jt was agꝛeed that the annuall Fee certain remain in 
both caſes, be he diſcharged 02 be the Park diſparked, vide 5 E. 4. 9. 
4 v. 4. 22.18 E. 4.9. Dyer 71.6 H.8, Kelway 171. Plowd. Sir Thomas Kelw. 171. 
Wrothes tale. 


— 


The Earl of Lincolns Caſe. 


Star- chamber. 
N 1 Emorand. That the Sollteitoz Generall moved, that Sir Henry 1 Croke 64 
ines had pzeferred a Bill againſt the Earl of Lincoln in this Where a 
Court: and there was a Commiſſion de Dedimus poteſtatem gꝛanted _ * 
to take his anſwer upon Oath; and he offered his anſwer upon his 
Honoꝛ. And the Commiſſioners returned this ſpeciall matter, and 
he pꝛaped an Attachment: And this caſe was pꝛopounded to the Judg- 
ts, and it was reſolved by them, the Lo2d Reeper, and all the Court 
of Star · chamber, that he ought ro anſwer upon his Oath, fo? it is jura- 
. mentum purgationis, and not promiſſionis: Milo it is no deminution 
of his Honoz, to be [wo2n concerning that which he would not have ta 
be put upon his Honoz. Allo it is a good Kule, Teſti non jurato non 
eſt credend. in judicio: And Pꝛintes are [wom to all their Leagues 
and Confederacies , which is called Juramentum confirmationis. 


— — 
— — — 


1 Hill 2. Cu. 
Winknore verſus Hobart. 
5 Trin. 27 Eliz.Rot.850. 


17 an Ejectione firmæ by bp Thomas Winſmore, agaiff Michs- 
ade by E 


el Hobart, upon a Leaſe m dward Long, — 
.ciallVerdic. ud Long, the Jurpgave a ſpe» 


Hartopp and Cock's? 
Cale. 


William Lord Sturton , ſeiſed of the Tenements (in the Count) 
n Fee , by ludenture demiſed them to Thomas Hobart, habendum to 
the ſaid Chomag Hobart, and to the ſaid Michael Hobart, John Yo- 
gart and Henry Hobart, Sons of the ſaid Chomas for their lives, and 
che life of the Survivor of them ſucceſſively; By vertue whereof the ſaid 


„„Thomas entred, and was ſeiſed for life. And the Lord Stutton gran- 


rel the Reverſion ro Thomas Long in Fee, to whom Thomas = 


2 hart attorned, Thomas Long deviſed it to Edward Tong in rail, 
ward Long died ſciſed , and the Reverſion deſcended to Edward his 
Son, the Leſſor of the Plaintiff, Thomas Hobart and Denrp died „ Mi⸗ 
chact and Jahn ſurvived, Michael entred, Thomas Long entred > 
him, and made Leafe to the Plaintiff, who entred, and was pollefled , 
untill the Defendant ouſted him. And Judgment was given for the Plaintiff, 

3 *4 The Habendum wag void as to all them which were not par- 

Hob. 313.315. tie 8 to the Deed. 

2Leon.i. 


— — ³ — —— — 


Paſch. 3 Car. 


Hartopp and Cocks Caſc. 


Entred Paſch. 2 Car. Rot. 1761. 
Hertf. 


Qnare Impedit was bꝛought by George Hartopp and Cocks againſt 
Advowſon in A 


gtoſſe for life. 


the Biſhop of Lincoln, Lozd Keeper of the gzeat Seal, Mary 
Hewes , and David Dublin Clark foz the Church ot Eſfington. The Jſſue 
being jopned by the Jncumbent upon the Appendanep, the Evidence 


--- | NiventothePlaintiff topzove it was ſuch, 


Penrp6, was ſeiſed of the Mannor in Fee, and granted it ro Mary his 


Conſort for life, Habendum una cum advoc atione of the ſaid Church: The 


Queen Mary preſented, and after there was a Preſentment by Laps, then 
the ſaid Queen preſented again; And afterwards Edward the fourth ſeiſed 
of the ſaid Mannor , preſented , and then Heurp the ſeventh, and Henry 
itheeighth - And the King Edward the ſixth granted the Mannor and 
other Mannors , and the Advowſon to Sir John Pawlet in Fee, reſerving 
Tenure in Capite ſor the Mannors , and Socage Tenure for the Advowſon : 
And the ſaid Sir John -Pawlet granted the Mannor and the Advowſon to 
William Tooke in Fee, who preſented the laſt Incumbent; and under this 
Title the Plaintiffs entitle themſelves. + * 
The Defend. ſaid, that the ſaid William Took was ſeiſed of the ſaid Ad- 
vowſon, and it deſcended to William Took the ſon who granted the 


"next avoĩdance, and it came to Marp Heweg who preſented the Defen- 


dant Dublin, and the Evidence to prove that it was in groſſe, was Hen⸗ 

rp the third being ſeiſed in Fee of the Mannor of Eſſinton made a Leaſe 

thereof to his Brother for life, and excepted the Advowſon, and then up- 

on the expreſſing of the Advowſon , upon the Grant of Edward the 

— , and the reſervation of ſeverall Tenures; And this was their Evi- 
nce. 


And Extjeant Henden maintained, that bp this exception of the Ad⸗ 


* 


+ vowſon;when it was geanted fo2 life, made rt to be in gꝛoſſe foz Foer': 


he... 


Chidleys Humbleton verſus 89 
Caſc. Buck. 


And he vouched 38 H. 6. 13. Quare Impedit bp the King againſt the 

Abbey of Sion, and the Incumbent there, by the Exception of the Ad⸗ 

vomſon it was become in groſs, and there one laid, at leaſt during the 

Eſtate foꝛ life, and that is all which is implied by the Bok, fo2 the 

—— is fo the King, becauſe that it being not appendant, is pal Habendum de- 
d not by the Gꝛant, by the Habendum una cum, &c. And though that vat 38. 

the Court unement agreed that it is but in grols, fo2 the Eſtate foz 

life, and that is all one, as if the King had granted the Advowſon 

which is appendant foꝛ lite, and the Gꝛantee dieg, and the Advowſon 

is appendant again, and pet he inſiſted and perſiſted to have a ſpecial 

Verdict found —＋ — And J moved mp Bꝛother Yelverton, that 

befoze we admit of a lpetial Derdic (as it hath. been uſed in fozmer 

times) to go to the Judges of the Kings Bench, and to put the caſe to 

them, to know their opinion, and when he came again, and declared 

it, we put it upon the Jury to try the matter, and they came in and 

found fo2 the Plaintiff:; And after that the Demurrer, which was jopn- 

ed fo2 the other Defendant Mary, was by conſent entred fo2 the Plain⸗ 

tiff, vide Dyer 34. in appeal, vide 7 H. 6. 36. | 


Chidley's Caſe. 


1 bꝛought a Ouid juris clamat, and had Judgment againſt the 

Defendant ; and the Plaintiff had made a Warrant to his Atro2- 

- nep fo2 the receiving of his Attoꝛnment, and the Defendant would 2:4 j«/4: cla 
have attoꝛned, but would not do his Fealty: And the Pꝛeſidents were, — 

that he ought to be ſwoM in Court; and the entry of the Judgment is, 1 
that he did attom: And fecit fidelicatem, and lo he was ſ Woꝛn in Court, alxy. 

vide 37 H. 6. 14: Ik herefule to attoꝛn being in Court, he ſhall be com⸗ 

mitted foꝛ contempt : Moyle ſaid, that that is Attoꝛument, but priſot 

＋ _ he ſhould not have a W21t of Waſt, noꝛ arraign an Aſſiſe un- 

tilhe aſſent. 


—— — — 
Trin. 3 Car. Rot. 


Humbleton verſus Buck. 
Lincoln. 

C Imon Humbleton bꝛought an action upon the caſe againſt Buck, and Caſe, 

counted, that whereas a Controverſie was between the Fnhabi- ;9."9/ is 
tants and Tenants of Fletam, and one Palmer, fo; and concerning the conſideracion 
having of Common in one parcel of Land which was a Sea-bank, in - defending 
which thep had Common of Paſture, foꝛ taking by Cattel, and alſo by — . 
taking ct cutting the Gꝛaſs: And whereas the laid Palmer had bꝛought 7; of Com- 
an action of Treſpaſs againſt the now Plaintiff, foꝛ entry made by him wos. 
in the ſaid Clole, and fo2 taking his Gals, metending that the laid 
Land in which he claimed Common was his ſeveral , and free from 
their claim of Common, the Defendant in conſideration that the 
Plaintiff had given to him a Jugg of Beer, and that he at the requelt 
of the Defendant would pꝛolſecute and defend the ſaid Suit fo? the 


maintenance of their Common againſt the laid Palmer, until the de- 
Aa termmation 


90 Chapman verſzs 2 
Chapman. . 


termination thereof, he pꝛomiſed to pap to the Plaintiff one motety ot 
is charges, and over and beſides twenty pounds, and that thereupon 
he defended the ſaid Suit, and pleaded Not guilty, and at the tric! 
thereof palmer wag nonſuited,andrhat, that was fo2 the maintenance 
of the Common, and that he expended in detente and pꝛolecution of the 
ſaid Suit foꝛty pounds. | ff 26; 5 
The Dcfendant confeſſed all the Indutement, and alſo a pzomiſe ſui) 
modo, and faid, that the ſaid Palmer had bzought Treſpalg, te which 
rhe Plaintiff had pleaded Not gniltp, abſque hoc, that the ſaid ſuit and 
triat was. to2 the dad Common; And Iſſue being joyned it was found 
fo: the Plaintiff, and damages rotwentp pounds. And in Arreſi ot 
Judgment it was moved, that now it appears, that it wag: not fo2 
the mamtenante of the Title of Common, and that it could not be ko2 
the trial thereof, becauſe he did not plead the Title of Common, which 
had ven the pꝛoper and apt way fo2 the trial thereof : And when the 
Jury find that which is contrary and repugnant to Law, that is re- 
pugnant and not god.. And this cale was ſirongly.argued by Serje- 
ant Davenport in Acreſt of Judgment, and by Atho fo2 the having of 
Judgment: Aud firlt he ſard, That although there was a Parlance 
and Communication conecrning the Common, pet the pꝛomile is to 
defend this action bꝛought by Palmer, and is pro defentione or the Com- 
mon, not generally, but againſt Palmer, and the pꝛomiſe is to pap the 
moiety of the Charges, if he p2ofecute the ſaid Suit, until the deter⸗ 
mination thereof, ſo that if it had ben found againſt the now Plain⸗ 
tiff, the now Detendant ought to have paid the moiety of rhe ſaid 
Charges: And it is not agred that he ſhall plead title by Pꝛeſcription 
ko2 the Common, but that he ſhould pꝛaſetute it until the determinati⸗ 
on of the Suit, fo2 the maintenance of the Common. And the Court 
gave Judgment fo2 the Plaintiff, foꝛ it might be fo2 the maintenance 
of their Common againſt Palmer, fo2.if he had not the Soil thereok, 
but hadincioled it as part of his Waſts,the Plaintiff could not plead 
the title toCommon without admitting the Soil and Fre-hold to be 
in Palmer : And if one had ben of counſel, and to adviſe a Plea. if he 
had not diſcovered that Palmer had no title, he would have adviſed him 
to have pleaded Not guilty; fo; if the ſaid Palmer had no title to the 
Soil (which the now Plaintiff could not know) it ſhould be found a- 
gainſt him; and fo this Plea might have been in maintenance of 
Common. 
And the Lord Richardſon, who at firſt doubted, now concurred , 
and faid, that he was fully ſatisfied. 


Trin. 3 Car. 


Chapman verſus Chapman. 


Ebecca Chapman bꝛought an action of debt againſt Henry Chap- 

Debt. man, upon an Obligation with Condition to perfoꝛm the Cove- 
z Croke 75, nants contained incertain Jndentures.The Defendant pleaded a ge- 
ncral perfozmance, the Plaintiff replied and ſhewed, that ſhe made a 


Hob. 8. Leale to the Defendant of certain Cole-pits, rendzing eighty yours 
| | ent, 


— — — — 


Stepliens * 91 


Oldfworth. 
Hent, and that the Detendant did not pap the Kent at the day, where- Obligation _ 
upon the Dekendant Demurred:; conditioned 


And it was adjudged upon Argument fo2 the Plaintiff: but the mat- *** be yay- 
ter upon which the Defendant juſtiſied came not in queſtion, viz. Jf — ow 
the Plaintift ought to have demanded the Rent: And that the Obliga⸗ neceilary to — 
tion had nat altered tije nature ot the Nent, it being general to perfozm alledged after 
all Covenants: and the reaſon is apparent, fo2 when the Defendant 8**<*al per- 
plead pertozmance of all he paznents,that is intended an actual pap- endes 
ment, to he cannot now re N at he made tender, fo2 that ſhall be a N 
departure from his lea. And that was the reaſon of the Judgment 
which was Palch. 43 Eliz. betiern John Specot Plaintiff, and Emanuel Sperr and 
Shere Dctendant , upon the like cale in debt upon an Obligation, © 
whereas the Defrndanthab granted an Annuity o2 Kent of fix and 
tweaip ſhillings eight pence to thePlaintiff,foz one and twenty pears, 
the Condition was chat it the ſaidShere perfo2m all the Covenant &. 
contained in the ſaid Wꝛiting, ſo that che Plaintiff map enjop the 
Nent acco2ding to the intentchereo?, then, &c. the Defendant recited 
the Ded and pleaded perfozmance, the Viatatif® replied that the De - 
fendant had not paid the ſald cight and twenty ſhillings eight pence 
upon luch a Feat, whereupon the Oekendant demurred, and adjudg⸗ 
ed fo2 the Plaintiff. And che Loꝛd Coke in his pꝛivate Book (as the 
Loꝛd chict Baron ſaid) had ſhewu this reaſon: I the Delcudant had 
pleaded ſpcciaily, That he wag upon the Land, and ready to pap, and 
to malie tender, but the Plaintiff did not come to demand it, then the 
Piaintiff ought to ſhem that he did demand it, which ſems to be a- Hob. s. 
Freed, 14 E. 4. 4. 2 H. 6. 57. 11 E. 4 10. 21 E. 4. 42. but Brook 6 E. 6. Ten- 
der, makes this diverſity, when the Condition is expꝛeſſed to pap the 
Kent, that alters the nature of the Rent: But other wiſe when it is to 
perfozm Covenants. And the Judgment given in the Kings Bench 


was affirincd. 


— 


Trin. 3 Car. 
Stephens 2erſus Oldſworth. 


N a Quare Impedit bzought bp Stephens and Croſs againſt Oldſworth oye zope i 
i and Holmes, fo2 the Church of Lechamſeed, the Intumbent pleaded, — 8 
that he was Parſon mparſonee to the Church, ok the pꝛeſentation ot 

the King, and confeſſed the Seiſin of Sir Anthony Greenwood ( under 

whom, by the grant of the next avoidance the Plaintiffs claim) but 

laid, that the ſaid Sir Anthony held the laid Mannoꝛ of the King, per 

redditum ac wardam Caſtri Dover, to be paid pearlp3 s. 1 d. ob. q. And 

among other matters (which J omit) it was reſolved that it was C#fileguard 
Socage Tenure, fo2 a ent fo2 Caſtleguard is Sotage, vide Littleton 26. 85. 
Cokelib.4.fol.6. 5 E. 4. fol. 128. F. N. B. 2 56. a. 


Young verfes} Wolfe verſus 
—5 8 Hole. 


Mich. 3 Car. 


Young verſus Young, 


Formedon in * a Formedon in the Deſtender, bzought by Young againſt Young , 
Deſcender. the Demandant was within Age, and was admitted to p2oſecute 
atof court bp hig Guardians, and that appears bp a general admittance, betoze 
dd. Juſtice Jones: And this admittance was firſt entred in the remem- 
1 Croke 86. b2ance of Gulſtons Office, and afterwards in the Plea Roll: And the 
Wemandant which is admitted by the Court, .. per Guardianos ad 

hoc per Curiam admiſſus, and there the Conceſſit per Curiam quod proſe- 

uatur per Gardianos ig entred, and ſo is the toll upon the View. 

nd in the Philizers Koll the recital is, That the Demandant per 

Gardianos admiſſus obtulit ſe. And in this Roll the Conceſſit per curiam 

of admitting the Demandant to pꝛoſecute by his Guardian ig not 

entred. And after Verdict, and Judgment fo2 the Demandant, a Wꝛit 

of Erroꝛ was bzought, and that aſſigned fo2 Erroz:And it wag moved 

that it might be entred upon the 1 Roll. And it was reſolved 

byall the Court that it ſhould be lupplied and entred upon the Philt- 

zers oll, and the pꝛincipal reaſon was, becauſe that this admicrance 

by his Guardians, is the actof the Court, and not like to the entry of 

the Warrant of Atto:nep, noꝛ to the Eſſoin Noll, vide Dyer 330. other⸗ 

Where an In- wiſe it is of Admiſſion bp Prochein ami, vide Rawlins caſe, Coke lib. 4. 
er © fol. 53. The ule of the Kings Bench is never to enter the Admiſſion , 
Guardian, and but only to recite it in the Count, vide 11 H. 7. Rot. 412. Jn a Wzirof 
where by Pro · tight by Baron and Feme, and another Peme Jntfants, there per cu- 
cheia any. ſtodes good, vide 8 E. 4, 5. fo: the Mainpziſe entred in another Term, 
a lib. Intrationum fol. 366. It was vouched bp Croke , and affirmed by 
SimpJons caſe. Yelverton in one Simpſons caſe in Durham, where the Tenant was by 
Prochein amy, where it ſhould be by Guardian, was Erroz. The Pꝛe⸗ 

fidents are, that an Inkant when he ſue, map be by Guardian, oꝛ pro- 

x Croke 161. chein amy, the one 02 the other; but when he is ſued, it ſhall be by 

x Inſt. 135. b. Guardian. 


— 


Mich. 3 Car. 
Wolfe verſus Hole. 


W Olfe an Atto2nep Plaintiff againſt Hole, by a Writ of Pꝛivi⸗ 
Amendment. ledge, and he Count an Aſſumpſit: And after Verdi gi⸗ 
x Cro. 92.594. Ven and Judgment, a Wzit of Erro2 was bought, and moved that 
Hob. 101. acc. there was a default in the Amparlance Noll: viz.fault de trover pledges, 
which was as it ought to be in the Plea Holl: And it was moved that 
it might be amended, and after debate at Bar, by Henden and Daven- 
port, it was reſolved that the not finding of Pledges is not matter of 
Pledges mar- fo2m, but matter of ſubſtance, and it concerns the King, fo? if the 
ter of Form, cauſe to amerte the Plaintiff, the Judgment is, Ideo le Plaintiff & tes 
SubTmnce. pledges ſont Amerce, and that it is not aided by the Statute of 18 Eliz. 
quod quære, and vide 12 Eliz. Dyer 288. there is a Caſe wzitten bp 
me, that An. 17 Jac. was amended after the Derdia; and in one Hilla- 


ries 


— verſus 9 
Paule. ; a 


ries caſe, and vide there in Dyer, that the Plaintiff when he is ſued b 
Pziviledges,ought to indpiedaes. and that ag well, ag when a Bill 

is filed againſt an Attomep. But nom betauſe that it wag aſſigned foꝛ 

Erroz, and that if it be amendable, the Juſtices of the Kings Bench Derant 83. 
would amend it, this Court would not ; but if it had ben in the Im⸗ 

parlance Koll, and omitted in the Plea oll, it ſhould be amended, 

vide 18 E.4.9. that Pledges map be entred at anp time. 


bY — 


— — 


Hil. 2 Car. Rot. 565 


Hilton verſes Paule. 


Ichard Hilton bzought an action of Treſpaſg againſt Robert Paule, TreſpaG. 

(02 the taking of a Saddle at Stoke Goldenham : And upon Not a — - | 
guiltp pleaded, the — gave a ſpecial Verdi, Viz. cd 4 Pariſh 

That the Pariſh of Hinklep was de remps dont memory, & c. and yet is an Church within 
ancient Rectory, and a Church Parochial; And that the Town of Stoke- the A of 
Goldenham is an ancient Town, and parcel of the Rectory of Dinklep, 43 */7for the 
And that from the time of BY, 6. and afterwards until this time, there hath f de poor 
deen and is in the Town of Goldenham, a Church, which by all the ; 
ſaid time hath been uſed and reputed as a Pariſh: And that the Inhabitants 
of Stoke⸗Goldenham by all the ſaid time had had all Parochial Rights, 
and Church-wardens ; And that the Town of Stoke-Goldenham is diſtant 
two miles from Pinklep. And the Verdict concluded; if it ſhould ſeem 
to them, that Stoke-Goldenham is a Pariſh for the relief of their own 
Poor, within the Statute of 43 Eltz, cap.2. then they find for the Plaintiff, 
if not for the Defendant. 

And this Cale wag arguedbp Serjeant Barkley, and he vouched Lin 
wood fol. 89. and ſaid, that there is Eccleſia major & minor, and a de- 
pendant Church upon the pꝛincipal, and another Church, and which 
18 found to be uſed and reputed, ergo it is not a Pariſh, And that the 
Exteption of the lot Foulnes, which bp the Statute is made a 
Part, p2oves that Chappel and are not within the Statute : 

— 4E. 4.39. and 5 E. 4. to p2ove that divers Town map be one Town: 


a 7 | Pariih- 
And the Loꝛd Richardſon ſaid, that it is a clear caſe, that this is a 
Pariſh, within the intent of the Statute of 43 Eljz. fo2 the relief of 
their own Peoꝛ; And that the Church-wardeng and Overſeers of Stoke 
Goldenham might aſſeſs 7 of the Pooz. And though it be 
found that after the time of #:6:anduntil now, it had ben uled as a 
pul Church, that doth not exclude that it wag not uſed ſo befo:e. 
nd a Keputative Chanterp is within the Statute of es, i E. pariſ by re- 
6. And this Statute being made 1 the — 2 the 0 = that F 
'p might not wander, therefoze the intent o atute is to con- 7 Me Stat. 
* to Pariſhes then in eſſe, and ſo uſed : And everp one of #3 Toy 
the Court delivered their opinion, and concurred : And ſo Judgment 
wag given loz the Plaintiff, 


43 Eliz.cap,2, 


B b Hil. 


= 


94 Peto verſus _ 
merton. 


—— 


Hil. 3 Car. 


Peto verſus Pemmerton. 


Mich. 3 Car. Rot. 4 14. 


Us. Ir Edward Peto Knight, bꝛo Neplcvin againſt Robert Pem- 

5 — ol. 8 merton and Giles Thompſon ; The Defendants made Conulance ag 

Where Grar-! Bapliffg to Humphrey Peto, and that Humphrey the Father of the ſaid 

tee of a — Humphrey was ſeiſed of the plate in which, Ec. in Fee, and by his 

* * — Ded granted the Kent of fix pounds to the ſaid Humphrey his Son foꝛ 

of che Land, life out thereof, to Commence after the Death of the Gꝛantoꝛ, and 

and ſurren= ſhewed that Humphrey the Father died, and fo2 ent arrear,Ec. 

ders it, the The Plaintiff in Bar to the Avow2p confels the _ and ſeiſin of 

Renr ſkall be the Tand, and that the ſaid Humphrey died leiled of the Land out 

i of a_ the ent was gzanted, and that that deſcended to William, 
and from william to the Plaintiff, who entred , and demiſed to the 
ſaid Humphrey the Son, parcel of the Lands unde,&c. fo2 five hundꝛed 
peary,vp foce of which Teaſe, the ſaid Humphrey had entred and wag 
poſſeſſed. 

The Defendants replied, that afterwards and befoze anppart (fo2 
which they made Conufance) was arrear,the ſaid Humphrey the Son 

Surrender not ſuxrendꝛed the ſaid Leaſe to Sir Edward peto, to Which ſurrender the 

good till agree- [aid Sir Edward aged, whereupon the Plaintiff demurred. 

. And this Cale was argued bn Henden, and he ſaid, that when the 
act of him who had the Kent made the ſuſpenſion, his att alone could 
not revive it; But a Kent ſuſpended might be revivedbp ac of Law, 
o2 by the jopnt act oꝛ agzeement of the parties by whom the ſuſpenſion 
was made, 21 Z.7.75. 19.6.4. 19 H.6.45. 7 H.. 2. | LS 

As fo? the perſonal things, when they are ſulpended, thep are er- 
tina, unleſs it be in anter droit, as if Erecutrir take the Debto2 

Suſpenſion. to Yugband, and the Baron dies, the Wife ſhall have an action of 

Extinguith Debt againſt his Exerutozs. | 

; One reaſon in this cale is, betauſe that by the ſurrender which is 
accepted, the Contract is determined, and that is byt he act of both. 
And by the ſurrender the Eſtate fo2 pears is extinguiſht to all pur⸗ 
poſes, as to that to which the ſurrender was made as if he hadg2ant- 
ed a Nent, now it ſhall commence,and he is ſeiled in Fee, and map hold 
it charged with both the Kents, 2 #.5.7. 5 H.5. 34 Aſſ. 156. 
And this Eſtate ſurrendzed is in Eſſe, as to the benefit of ſtrangers, 
but not ag to the benefit of him who accepted it, foꝛ he ig ſeiſed in Fe, 

Vide Doct. c vide Lillingſtons caſe. 12 | 

Stud. 19. b. And the Court was ol opinion, that the Kent was revived;and that 

yet 349. the Contract is now determined. Nota, that this gꝛant to Humphrey 
the Son foꝛ pears, was but upon confidence to aſſign it over. 

If G2antce of an Eſtate foꝛ life of a ent, take an Eſtate loz life of 
part of the Land, and lurrender it, pet the Kent is not rcvived, foꝛ it 
was extin in this cale, if he had gꝛanted his intereſt, quære, and it he 
had gꝛanted his intereſt over to I. S. and he had ſurrend?cd it, that ſhall 


not revive the Nent, betauſe that he had by hig gꝛanting over of his in⸗ 
tereſt 


Standtord verſus 95 
Cooper. 


tereſt, diſchargedof the ent extinguiſh it, quzre : but in the p2inci- 
pal caſe the Kent was ſuſpended bp the acceptance of the Leaſe, and 
is revived by the ſurrender. And it was agzeed; that where Leſſ foꝛ 
pears [urrender, to which the Leſſoꝛ ag2ee,and accept it, the poſſeſſion 
and the intereſt is in him without entry. 


Hil. 3 Car. 


| Sandtord verſus Cooper. 


8 Andford bzought a Scire facias againſt Cooper to have exetution of a $:5.ſac. 

Judgment koꝛ ſixtcen pounds, which Judgment wag de Oct. Hil. 1 Croke 103. 

An. 2 Gar. And one being returned Ter-tenant, pleaded that after the 

Judgment, viz 22 Jan. he (againſt whom the Judgment was) viz. 

John Bill acknowledged a Statute⸗ſtaple, and ſhewed, that bp that the 

Land was extended, and after upon liberate delivered in Execution, 

and demand Judgment, whereupon the Plaintiff demurred. 

And the ſole queſtion was, to what dap the Judgment ſhall have re- To what day 2 

lation, foꝛ it appears in the pleading,thadthe twentieth day of January Jodgnent tal 
28 the dap ol Eſſoin; and it ſeemed to the Court that the Judgment bove relation. 

uld have relation to the firſt dap of this return, as well as if it had 

been a return in the Term, viz. 15 Hil. for otherwiſe it ſhould beun- 

certain, And he map be Nonluited upon this dap, vide 5 Eliz. Dyer 

fol.206.That a recovery being inthe firſt return, the Warrant of At- 

toꝛnep made and dated the fourth day, is taken to be a warrant after 

Judgment, and vide 33 E.6.fol;4.5,46. the p2incipal cale there: It a 

Niſi prius taken after the dap of Eſſoin, ſhall be god,and it is adjudgd 

not, fo2 the firſt dap is the return: And it was agzeed, that in Com- 

mon Parlance.the firſt dap ot the Term is the fourth dap,viz. It one 

be obliged to appear, oꝛ to pay Moneys the firſt dap of ſuch a Term, 

Loquendum eſt ut vulgus. But the Law relate the Judgment to the 

firſt dap of everp return, vide Dyer 361. a Releaſe pleaded after the Dyer 200: 

Darrein Continuance, which was dated the one andtwentiethof ja- * Balz 

nuary, which wag: the dap after the Eſſoin dap,and it was not god, 

fo2 it ought to be befoze the utas Hilarii: and mp Bother Harve 2 

Crook vouched one Gillinghams taſe, vix. A releaſe of all J ts — 

befoze the fourth dap, and after the dap ol Eſſoin would not releaſle 

this Judgment, which was de Octab. Hil. vide manp caſes vouch- 

ed to this purpoſe, 4 E-3. i4H.20 a Wꝛit of Erroꝛ bzought after the 

Utas, and befo2e the fourth, that is god, and bjought after Judgment, 

vide 22 H. 6. 7. a. a Watt of — ought to be cought after the Judg- 

ment rendꝛed, oz otherwiſe no Execution ſhall be taped. And all the 

Courtgave Judgment fo: thePlaintiff in this Scire facias. 


Hil, 


| 96 Holt verſus ys verſus the 
Sambach.5 ( Biſhop of Ely. 


— 


Hil 3 Car. 8 


Holt werſas Sambach. 


— —  —— —  — — i: 


Trin. 2 Car. Rot.731. 


Replevin. 8 Thomas Holt bought Heplebin againſt Thomas Sambach, in 
x Croke 103, which upon Demurrer the Cale was: * 
$95: ror lle. Sir William Catesb) being Tenant fo2 life of Land (the remainder 
(ich a re · in tail to Robert his , remainderin tail to himſelf; remainder to 
mainder to Robert in general tail, the remainder inFee to himſelt) gꝛanted a Rent 
himin tall ex- of ten pounds bp the pear out thereof to William Sambach in Fee, and 
— — Sir William and Robert his Son levied a Fine with Pꝛoclamations, 
fee) grants Which was totheuſe of the ſaid Sir William in Fer, and afterwards 
rent io fee, and the [aid Sir William enfeoffed Sir Thomas Holt, and died; Robert Had 
aſterwards had Iſſue Robert and died: And the Court wag of opinion, that this 
lee by fine. Gzantin Fee is god, fo2 he had an Eſtate fo; life in poſſeſſion, and 
an Eſtate of remainder in tail, and remainder in Fee in himſelf-to 
charge, and then the Fee⸗Ample paſs by the Gzant : And al 
that Robert the Son might have voided it, pet when he had barred 
Eſtate _ by Fine to' the uſe of Sir William, now Sir William 
Catesby had bp this acceptance of this Eſtate to himſelf, avoided the 
means by which he might have avoided the Kent. And although that 
1 Rep Aton · in Bredons cale, in the firſt Book, when Tenant foz life, and he in the 
woods caſe, ke mainder in tail joyn in a Fine, r ng Hent to Tenant fo? life, 
fo.48.b. per rhat paſſeth from everp one, that which lawfullp might paſs, and that 
* , the Kent continue after the death of him in the Kemainder in tail 
7 without Aſſue ; pet in this caſe the Eſtate is barfed bp the Fine, and 
united to that Eſtate,which William the Gꝛantoꝛ had, and now William 
is ſeiſed in Fee, and this Kent made unavoidable. 
The Cale wag well argued bp Henden and Davenport, but it appear⸗ 
avowrry for ed that the Conulance wag oz twenty ſhillings, part of the rent of fif- 
part of a Rent, ty pounds behind. and foꝛ fiftꝑ pounds, parcel of two hundzed pounds 
not alledging arrear fo Nomine pœnæ, and did not ſap in his Avow?p, that he was 
thereſt ſatiſ· ſatigfied of the reſt: And therekoze Judgment was given fo2 the 
* if, vide 20 E. 4.2. a. 48 E. 3.3. 


I 
by 


x Croke 104. P 
438. acc. * —_— 


Chichley verſus the Biſhop of Ely. 


Que Imptaze. Ame Dorothy Chichley bzought a Quare Impedit againſt Nich. Bi: 
* 1 ſhop of Ely, and Mark Thompſon the Jncumbent fo2 the Church of 
Wimple, and counted, that Thomas Chichley was ſeiſed of the Advow- 

ſon of the ſaid Church in Fe as in gꝛoſg, and pꝛeſented to it being 

void, Edward Marſhall which wag Inſtituted and Jnduced, and after- 

Hons upon ward the [aid Thomas Chichley died ſeiſed, and the Advowlon deſcen- 
ere. ded to his Son and Heir Sir Thomas Chichley, who by his Deed in- 
dented cc. fo2 the increaſe of the Joynture of the Plaintiff, gꝛanted 

the laid Advowſon to Thomas Eaſt, and Edward Anger and their Heirs, 

to the uſe of the ſaid Plaintiff fo2 life, and afterwards to the uſe of the 


Heirs 


Chichley verſus the 97 
Biſhop of Ely. 


Heirs Males of the body of Sir Thomas Chichley ; and that bn foꝛce 
thereof ſhe was leiſed fo2 life: And the Church being void by the death 
— the laid Edward Marlha!l ſhe pꝛeſented, and the defendants diſtur- 

ed her. 

The laid Biſhoy died, and the Defendant plead that he is parſona 
imparſonata ex preſentatione Domini Regis nunc: And (aid, that Sir 
Thomas Chichley was ſeiſed in Fee of the laid Advowſon, and allo of 
the Mannoꝛ of Preſton, and divers other Lands in the County of Cam- 
bridge, which Manmnozs and Lands were holden of King James in Ca- 
pite by linights⸗ſervite, and being fo ſeiſed he died, and that this Ad- 
bowſon and the anno? delcended to Thomas Chichley hig Son and 
Heir, who at the time of his death was within age: And that akter⸗ 
wards by fozce of a Wꝛit of Diem clauſit extremum this matter wag 
found, whereby the Ring ſeiſed the body, and was poſſeſſed oftheMan- 
no2 and of the Advowlon, and that the laid King James died, t the King 
which now is ſuſcepit regimen hujus regni, and was poſſeſſed, and the 
Church became void; and the Ring by his Letters Patents under 
the gꝛeat Seal , pꝛeſented the Defendant Thompſon , and traverſed 
the Gꝛant made by Sir Thomas Chichley , to Thomas Eaſt and Edward 
Anger of the ſaid Advowſon, as the 111 K. had alledged. 

The Plaintiſt replyed proteſtando, that the Defendant is not Par⸗ 
fon Imparſonæ, and that the Plea is inſufficient , pro placito dicit, 
quod non habetur aliquod tale recordum, talis inquiſitionis poſt mortem præ- 
dicti Thomæ Chichley militis modo & forma prout, Whereupon the De⸗ 
fcndant demurred. 

And akter many Arguments at Bar, by Atho , Henden, Daven- 
port, and Hedley it was adjudged fo2 the Defendant, And that the 
Title ofthe PlaintiTbeing traverſed, it ought to have been maintain⸗ 
cd, and not tao traverſe other matter alledged by the Defendant , fo? 
Traverſe upon Traverle is only when the matter traverſed is but Jn- 
ducement: Allo it appears fully that the ing 18 intituled to this 
Pꝛeſentation, though there was not ann Office, vide 21 E. 4. 14. H. 7. 
and then all the Titles of the King ſhould be anſwered, and there fo2e 
the dental ofthe Office is not material: fo2ithe dies ſeiled the King 
map pꝛeſent without Office; vide Bendoes caſe, 21 Eliz. Rot. 1378. 
Crachſord againſt Gregory To2d Dacres , when the King is entituled 
vn Office to an Advow!on, though the very Title be in a ſtranger, yet 
if the Church be void, and he which hath Title pꝛelent, this is but 
Plurpation, 

Vide 17 H. 9. Kel. 43. 11 H. 8. ibid. fol. 200, vide 21 E. 4. 1.5 E. 4. 3.02 Cracbfords 
13. ok things which lye in Oꝛant, the Ring is in actuall poſſeſſion, 20 E. ce. 
4. 11. Stamf. fol. 54. 2 R. 3. iſſue 7. 28. 23 H. 8. Kel, 97. new Book of 
Gutries fol. 1 30. vide there that Traveric is allowed to be talien upon 
Traverle;vide foꝛ that 9 H. 7. 9. 10 E. 4. 49. Dyer 107. 10 E. 4. 2. 3. 6. E. 


When two Titles appear foꝛ the Ring as here, the dying ſciled of , 
the Advowſon ef Sir Thomas C. who alſo died ſeiſed of the mannoꝛ of 
Preſton Holden in Capite, that is a good Title, and the Office found is 
another Title, and both to be anlwered in caſe of the King, vide 
fo! that matter, 37 H. 6. 6. 24 E. 3.27.46. E.2 25.9 H.6. 37. 39 H. 2.4. 40 
E. 3. 11. In tale of leveral charges to the Ring. although the King be 
not party, pet they ought to be an{wered. | 
Hedley Serjeant argued fo the rr that the 3 
c the 


98 Congham's 
Cale. 8 


the King tolls all the right ofthe Plaintiff, and thezeloꝛe only ought ta 
be anſwered, and he ought not to traverſe the Title of the Plaintitf, 
which bp the Plea was toll'd; but notwithſtanding, that, he anſwercd 
not the dying ſciſed ol the Advowſon, and the Tenure, by which the 
King is intituled upon the Office, and therefoze all is one: And the 
Plaintiff had waved his Title, and not maintained it: And thecreto:e 
Judgment wag given fo2 the Defendant. 


Paſch.4 Car. 
Congham's Caſe. | 


— 


—— * Nan action upon the Caſe againſt Congham and his Wife, That 
in the primer L WHereas the Plaintiff hath recovered in Debt againlt one, and had a 
action. Wꝛit of Capias ad ſatisfaciendum directed to the Sheriff of Cambridge- 
x Croke 109. ſhire, and the Sheriff had arreſted the party , and had him in Erecutt- 
on fo2 the Debt, that Defertdants reſcued the party, and he cſcaped : 
Ypon Not guiltp pleaded the eme was found guiltp ot the icfcous: 
And it was moved in Arreſt of Judgment by Aleph, that this action 
lies not,becauſe that Debt lies againſt the Sheriff: And the Sheriff 
ſhall have an action fo2 the Keſcoug,vide F.N.B.102. And p2opecrlp this 
action of Keſcoug lies where it is upon mean pꝛoceſſe, and that is foz 
the delap bp the ieſcoug, and damage map be gzeater o; leſſer acco:- 
dinglp:And the Keſcoug is acto:ding to the condition of him, which is 
arreſted,fo2 if he map be eaſilp taken again, and that he becomes not 
moze p02, that then the damage is the leſlc,vide 16 E.4.fol. 3. 
But aſter divers motions at Bar Judgment was given ko2 the 
Hob.180. Plaintiff: And the Loꝛd Richardſon held ſtronglp that it lics. And this 
CTozt map be puniſht at the Suit of the 2 who had damage thereby, 
viz. the partp, the Sheriff oꝛ Bailp: And Harvey and Crook agzecd, 
but Yelverton and mp ſelf doubted thereof, becauſe that it is an imme⸗ 
diate w2ong to the Sheriff 0 — 7 oy the party had no pꝛejudice in 
common pꝛeſumption, betaule that his action is transferred to the She⸗ 
Dyer 241. kiff, Pho hath moze ability to ſatisſie him. 


* 
— —_ 


Farrington verſus Caymer. 


1 lonell Farrington qui tam pro ſe quam pro, &c. bzought an Info: 
1 Croke 112. mation againſt William Caymer, upon the Statute of 23 H. 8. cop. 
— 1 4 againſt Ale⸗bꝛewers and Bear-bzcwers, fo? ſelling Bear at higher 
be brought. p:iles then were aſſeſſed by the Jultices, upon Not guilty pleaded, the 

23 H.8c.4, Plaintiffhad a Verdict at Nor folk Alſiles. N | 
And it was moved in Arreſt of Judgment, that the Jukozmation 
was bꝛought in the Common Bench, and pet it was bꝛought and tryed 
in the pꝛoper County where the Offence wag tommitted whereas bp 33 
H. 8. cap. 10.37 H. 8. cap. 7.21 Jac. cap. 4. it ought tobe bꝛought in the 
Country, and not in the Common Pleas, | Rod 

n 


— —— — — — — 
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Reſolutions concerning 99 
Innes. 


— 


And upon gꝛand deliberation and hearing of Councell ok either part 
the Court relolved that Judgment ſhould be given fo2 the Plaintiff. 
And firſt it was ag2eed, that ( whereas bp the Statute of 23 H.8.cap. 
4. which appoint that the Juſtices of Peace aſſeſſe the pziſes of Bar- 
rels and other Veſſels of Beer; and that they which ſell againſt that 
rate tozicit fix ſhillings, &c. to be recovered bp action of Debt, Bill, 
Plaint, oꝛ Inloꝛmation in any Court of Kecozd, in — — wager of 
Law, &c. and gives one Wopetp to the party which will ſue, and the os 
ther to the King, no actton may be bzought in ann Court of Keco2d,but 
onely in one of the four Courts of Kieco2d at Weſtminſter. 

And the pꝛoot thereof, ſ Coke lib. 6. fol. 19. Gregories caſe, and Dy- 
er 236. a. 3 

Then the pꝛincipall and ſole point will be, if this Offence will be 
by the act of 33 H. 8. cap. 10. made pꝛeſentable and puniſhable bp the 
' Juſtices of Peace;at their ſix weeks Seſſions; and it wag unanimoul⸗ 
ip ag2ced that it is not.Firſt, becauſe the pzeamble of the ac recite , 
that che Offences recited there in eſcape puniſhment , and fo2 their 
moze ſpeedy and effectuall puniſhment, and repeat the particulars, but 
therein name not B2ewers by expꝛeſſe woꝛds, and it cannot be inten- 
ded that the intent ofthe Starute was to give them at their ſix weeks 
Seſſions, to intermeddle with things not determinable at their gene- 
rall Seſſions. And it was objected by Atho, that Lambert and Cromp- 
ton had put it as an Article of their charge: To which it was anſwe- 
red, that it was in ſome reſpec inquirable at Common Law, viz. Mil⸗ 
demeano2s in Bear-bzewers, Conſpiracies and agzeements to ſell at 
ſuch pꝛiſes, and the making of unwholeſomeBeer.Alſoit might be that 
they take the Law to be upon the Statute ot 23 H. S. that the Seſſiong 
being a Court of Recoꝛd was within this act, that laies in anp Court 
of Netoꝛd: And then ik it be not ſuable by Inkoꝛmation befoze the Ju⸗ 
ſtices of Peace, the conſequence is plain, that the Statute of 21 Jac. . cro. 46. 
cap. g. extends not thereto, and the Statute of 35 of H. 8. makes not any 
thing in this caſe, but tolls the ſix weeks Seſſions , and males it in- 
quirable at the generall Seſſions. 

1deo Judgment ſd? the Inkozmer. 


— — h 
— — 


June 19. An. 22. Jac. 


N A Emorand. That upon a Conference at Serjeants Inn in Fleet- 

/ { ſtreet, it was reſolved and agzeed, by Lo2d chief Juſtice Sir 

Jcames Lea, the Lozd Hobart, Baron Bromley, Baron Denham Jultice 

Hutton, and Juſtice Jones; That anp one map erea an Inn for lodg- 

ing of Travellers, without anp allowance oz Licenſe, as well ag ann 

one befozc the Statute of 2 E.6 might have kept a Common Alehouſe, xc(utions 
02 as at this day one map let up to keep hacknep Hozſeg, oꝛ Coaches, to concerumg 
be hired by ſuch as will uſe them: And all men map convert Barley lauen and who 
into Mault, until they be reſtrained by the ac ol Parliament made fo2 i. keep oj 
that purpoſe. And as all men map ſet up Trades not reſtrained by the they way be 
Ac of 5 Eli. which directeth, no man that hath not been bound, oꝛ ſer- ſuppreſſed. 
ved as an Apprentice by the lpace of ſeven years, oꝛ by reſtraint of ſet- 

ting np Trades in Copporations,by ſuch ag be not free, by the like rea- 

ſon all men map ule the Trade of Inn keeping, ufileſſe it could be 


bꝛought 
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Reſolutions concerning 
Innes, 


— 


1 Bulſtr. 109. 


Inn; not licen- 
ſcd. 


Suppreſied as 
Nulans. 


Inn-keeper 
Suppreſſed. 


bꝛought to be within the Statute of 2 F. 6. which hath never been ta⸗ 
lien to be ſubjeg to that Statute in point of licenſe: And vide that an 
Doſtler is chargeable to the parip which is his Oueſt, toꝛ the r eſtoving 
of that which is loſt in his Heule, and that bythe Common Lew 
of the Realm, vide H. 4. fol. 45. fre alſo, 11 II. 4. fol. 47, 
That in an action upon the taſe bꝛought by the School-malicr of Glo- 
celter, fo2 erecting any School to his pꝛejudice, adjndged that no a⸗ 
icton lies; and there it is ſaid, that il J have a Mill, and another 
cre another Mill, by which J loſe my Cuſtem, no action ſics unleſſe 
he diſturb the water And it was ſaid by the ckicf Inlitee, that it was 
ſo reſolved by the Judges, and that Juice Doderidge, Juſtice 
Hanghton, and Juſtice Chamberlain were of the fame opinion, and fo 
now was mp Bꝛother Crew, the Kings Scricant, who went rhe Cir⸗ 
tuit of Surrey, Kent, and Eſſex; but the chief Baron Tanfield tag of 
a contrary opinion: And it ſeemed to him that Jones were utenſed at 
firſt, and Oꝛiginally by the Julkices 1 Eire but nothing couid be 
ſhcwn ts that purpole : But all the Juſtices were of a contrary 
opinion, and laid, that that was the gꝛound that vegot the Pas 
tent and Commiſſion to Mounperſon, viz. That the ting might licence 
them, if the Judges might. 

And it was laid bythe Loꝛd chief Juſtice, that there was not any 
luch thing in the Eires but becauſe that ſtrangers which were Aliens 
were abuled and evilly intreatedin the Inns, it wag(upon complaint 
thereof) p2ovided that then ſhould be well lodged, and Inns were al⸗ 
ſigned to them by the Juſtices in Eire. 

The ſecond queſtion was, if an Inn be erected in a remote and in⸗ 
convenient plate, ſo that it is dangerous to Travellers, and there har⸗ 
bour men ok bad fame, which are apt to commit Kobberp , whether 
that might be ſuppꝛeſſed: And as to that all agꝛeed that it is a common 
Nuſance, and map be ſuppꝛeſſed, and that to be by India ment and 
p2eſentifient, to which the party map have his Traverle. 

The third queſtion was; whether when one which had ercaed an 
Inn be a manof bad behaviour, andſuch a pcrlon as is not fit to p 
an Inn, how it ſhould be aided and helped: And it was ag2ced by all, 
that upon India ment o2 pꝛeſentment thereof hemap have his Tꝛaverſe. 
and ik he be convicted, then to be ſuppꝛeſſed, viz. that he which had ſo 
miſdemeaned himſelf, ſhould not keep it as an Inn, no2 uſe it: But 
that it being an Inn, it map be nled afterwards bp another. 

Zourthlp , how and by what wap oꝛ means the multitude ol Inne 
might be pzevented., bp being ſuppzeſſed, oꝛ redꝛeſſed upon complaint, 
oꝛ how the number might be ſtinted. This Point ſeemed to be diffi⸗ 
cult, and to contradic the reſolution upon the firſt queſtion: And 
therefoze it was agꝛeed that they ſhould advile concerning it; and the 
beſt wap is, that they be ſtriclp infozced to keep the Aſſiſe, and not to 
ſuffer anp to tipple in their Jung ; and bp this wap then would deſiſt 
from their Trade, Vide Dalton fol. 31. the Edition printed 16 35. 


* 


Mich. 


Mackerney =—_— 11 verſus 101 
Ewrin. odges. 


— 


Mich. 4 Car. 


Mackerney verſus Ewrin. 


Ichard Mackerney bzought an action upon the cale againſt Jeffrey Ci. 
 Ewrin, and count, That whereas one 1. S. was indebted to the 
laintiff in ſeven pounds four ſhillings fo: paſture, feeding, and oats 
02 an Yozle kept in the Stable of the Plaintiff; The Defendant in Conſideration 
conſideration that the Plaintiff at his requeſt would deliver the Hozſe inan 4ſuay/ic. 
to him, to the uſe of the ſaid John S. pꝛomiſed to pay the ſaid ſeven 
ounds four ſhillings. And upon Non Aſſumpſit pleaded, and Verdict , 
02 the Plaintiff, Serjeant Callis moved in Arreſt of Judgment , that x, deleer c. 
it is no god conſideration, fo2 the Plaintiff had not ann pꝛopertp in nother mans 
the Dole, « and he is not to do anp other thing then the Law injopn him horſe to pay 
to do: As if J lole mp gods and another find them, and in conſiderg- for tis ment. 
tion that he will deliver them to me, I pꝛomiſe to pap him two hun- 


d:ed pounds, that is not ſufficient matter ta ground an Aſſumpſit there- 
Apparel foz I. S. and I. D. 
0 


upon: But if a Taploꝛ had made a Sute of 
requeſt him to deliver it to him, and he will pap foz the making thereof, 
that is a god conſideration, vide Coke lib. 8. fol. 147. And in this caſe 
all the Court were of opinion, That the conſideration was gend, foꝛ 
whereas he t have detained the Yozſe until he had been paid fo2 
the paſjure and feeding, he at the ſpecial requeſt of the Defendant had 
delivered 4 Hozſe to him, to the ule of the Owner, which is to the 
2ejudice the Plaintiff, and a benefit to him to whoſe uſe he wag de- 
ivered, 

And Juſtice Harvey vouched a caſe which wag in this Court ad- To deliver a 
judged, which was in conſideration that the Plaintiff had pꝛomiſed to Bond our. 
pay to the Defendant ten pounds at a dap, accopding to the 2 Devant 76. 
of an Obligation, the Detendant pꝛomiſed to deliver the Obl n, 
and adjudged a good Conſideration, 


— 1 
93 
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——— 


Turner verſus Hodges. 


T He Cuſtom of the Mannoꝛ of is found to be ko2 the 

Coppholders (without the Licenſe of the Lozd of the anno? ) 

they being ſeiſedin Fee, map make any Leaſe fo2 a pear, oꝛ many Cuſtom in 2 
ears, and when thep dpe, that the tearm ſhall ceaſe, and that the —— to 

Heir oꝛ Heirg map enter. — 4 
It was moved in Arreſt ol Judgment that this was a bad cultom, Copyboldel, 

and that the — — had by cuſtom an Inheritance, and might in Fee. 

by the general Cuſtom of the Realm make a Leale fo2 one pear ; And Vide 1 Cro. 

that is not the general cuſtom of the Realm, but the cuſtom of every . — 

Mannoꝛ within the Realm, vide Coke lib. 4. fol. 26. in Melwiches caſe, *** | 
Cuſtom creates the Eſtgte, and the om is as ancient as the 

Eſtate, and is caſual, and upon the act of God, and is reaſonable. 

that the Heir whois to pay the Fine ſhouldhave the Poſſeſſion : And 

pet a Cuſtom, that if the Coppholder had ſurrendzed to the Loꝛd, that 


the Leaſe ſhould be void, had been a bad Cuſtom , becauſe that he 
| Dd might 


Leaſe by Baron rm =— 
and Feme. Utber. 


might ſubvert and deſirop by his own ac that Eſtate that he himlcif 
had made, and he which took the Leaſe having notice of the Culiom, 
takes the Leaſe at his peril, to2 otherwiſe he might have p:ocurcd the 
Licenſeof the Lozd ; and then by this Licenſe the Loꝛd had diſpcnced 

Licenſe toleaſe therewith, and that 18, as it were, the Confirmation of the Loꝛd: Foz 

a Confirmati· if a Coppholder makes a Lealefo2 twenty years, with the Licenle ot 

on, the Lozd, and after dies without Heirs, pet the Ecale ſhall Gand a- 
gainſt the Loꝛd by reafon of hig Litenſe, which amaunts to a Coufir- 
mation. And the Plaintiff had Judgment. 


6 
— —_—— 


Hil. 4 Car. 


| ectione firme Was bꝛought, and count upon a Leal? made by HuC: 
1 E band and Wife, and that was bp Indenture: And upon Not guil⸗ 
without reſer- tÞ pleaded; a ſpecial Berdic was given, in u the ſole quetiton 
vation of any Was, Whether this Leaſe made by Baron and Feme was god, being 
2 — 1 har oro here 11d not be made grod by the 5 
twas , could not ve exeme, 
i. . it is not the Teafe of che Feme , no 
moze then if the Verdict had found that the Leaſe was by an Intant, 
reel forths Baron had pow 
t arp ot a Baron a 5 ron had power, 
and „ it is er de fog the map affirm 
T e bp bzinging a Wꝛit of Waſt, o2 ſhe may accept Fealty: And 
d was the opinion ol the Court, and Judgment entred acto2dingly, 
vide Coke lib.z.fol.61. in wiſcots cate. Count of a Leaſe by Baron and 
Feme, and ſhew not that it was by Ded, and pet god, vide Dyer 91. 


—_— 
—— 


& Paſch. 5 Car. 
Paſton verſus Utber. 


JW Paſton b2zought Ejectione firmz againſt Barnard Utber , upon a 
Leaſe made bp Mary Paſton: And upon Not guilty plcaded,a ſpeci⸗ 
al Verdict was found at the Bar, and the Cale was thus. 

Cuſtom, that Barnard Uther ſeiſed of the ſaid Land to him and his Heirs by Copy of 
the Lord have Court. Roll, according to the Cuſtom of the Mannor of Binham: And 
a Field · odurſe that within that Mannor there is ſuch a Cuſtom, that the Lord had had one 
— — field courſe for five hundred Ewes in the North-field, and the Weſt- field 
hold If The (whereof theſe fifteen acres were parcel) from the Feaſt of St.Wichael,if the 
Tenant incloſe Corn were inned, and if it were not, then after the Corn were inned, untilthe 
it is no forſei- Feaſt of the Annunciation, if it were not before that time ſown again with 
ture, Corn, in all the Lands of the Copyholders not incloſed. And that it is a 
Cuſtom, that no Copyholder may incloſe any Copyhold Land without the 
Licenſe of the Lord: And if any be incloſed without Licenſe,then a reaſon- 
able fine ſhould be aſſeſſed by the Lord or his Steward, for the Incloſure, if 
the Lord would accept thereof. And it is alſo a Cuſtom that if the Lord will 
not accept thereof, then the Copyholder which ſo iacloſeth,ſhall be puniſhed 
at every Court after, until he open that Incloſure. And the (aid Utber 
incloſed the 15. acres with an Hedge and Fence of Quick-ſet, 3 feet deep. and 

| 6 fect 


Coed. 


Paſton * 
Utber. 
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6 feet broad; and that he had left 4. ſpaces of 9. feet broad in the ſaid 13. a- 
cres: And that the ſaid Utber was required by the Steward to lay open the 
ſaid Inclo{ure, and he did it not, whereupon there was a command to the 
Bail: to ſeiſe them as forfeit, which was done; And the ſaid Marp being 
Seignoreſs of the Mannor, entred, and leaſed to the Plaintiff, and the Defen- 
dant entred upon him. 

Serjeant Davenport argued that it is a fozfeiture, aud againſt the 
Culiom which creates the Feildage fo2 the Lo2d, as well as the Eſtace 
of Copphold to2 the Tenant, and that this leaving of four ſpaces 1s a 
fraud and device; and that it is againſt his Fealtp, and is to the da⸗ 
mage et the Loꝛd, and a thing unlawful, vide Dyer 245. 34 E. 1. For- 
medon 88. 15 A. 7. 10. 29 E. 3. 6. That if the Tenant ing lole, the Com 
moner map bzeak his Hedges. And though bp Littleton an — 
ſure which is a Diſſeiſin, is a total Incloſure, whereby he which hath 
the rent cannot come to diſtrain, pet this allo is an Incloſure, becauſe 
that it obſtrucs the field courſe, to2 thep carmot come fo freelp, without 
interruption oꝛ damage, fo2the Hedges map depꝛive the Sheep of theit 
woll: And he compared it to thecaſe of 3 H. 7. 4. One is obliged to 
make an Eſtate of his Manno; of Dale, if he alien part and then make 
a Fcoifment, the Condition is bzoken, and vide 5 E. 3. fol. 38. a NRetog⸗ 
nizance with Condition to make a Feoffment to I. S of the Mannoꝛ, it 
he alien part thereof, he fozfeit his Kecognizance, he vouched 42 E.2.5. 
and Coke lib.4. that denial of Services, oz making of Walt is a foz- 
keiture, 22 H.6. 18. 41 E. 3. Waſt 82. Dyer 364. And though that the 
Lo2d map pꝛocad bp fine ta enfozce him to lap it open, pet rheſe Affix⸗ 
mative Cuſtoms do not toll gative, And to pzove that 
Loꝛd had an Inheritance therein, he vouched 14 E. 2. Fitz. Grant. 92, 
Kent granted to one and his Yeirs, out of the Mannoz of Dale, 
he hold of the Mannoꝛ ol D. this is an Jnheritance. if this 
not be a foʒteiture, then this Cuſtomary Inheritance, which the Lo2d 
had in the field-courle, might be tolled at the will and pleaſuge of the 


Coppholder. Serjeant Hitcham argued ſtronglp to the contrary.Firlk, a eitures of 


That it is no Incloſure, becauſe that all is not incloſed. Secondly, Copybolds. 


The toziciture of a Copphold is always bp ſome thing done to the Co- 
pyhold land it ſelt, but this is done(ag it is [uppoled)to the field-courle 
ot the Lozd, which is not Copphold, and it is better fo2 the Copphold, 
and makes the land better, and alſo the Field courſe is thereby made 
better, and moꝛe beneficial to the Loꝛd; and therefoze the Copphold 
land is not altered, but is melioꝛated, and it is like to the cale in Dyer 
361, Althams cale, after no Paſt done, the Evidence was, that a 
Trench was made in a Meadow, by which the Meadow was Melio⸗ 
rated, and adjudged no waſt, which might be given in evidence: But he 
ſaid, that in Brooks taſe, at the firſt coming of Popham to be chieł Ju- 
ſiice, it Wag adjudged, that it a Copphoider build a new Youſle, it is 
a foꝛtfeiture, fo2 that altereth the nature of the thing, and put the Tozd 
to moꝛe charge. So if Tenant fo2 pears makes a Yop-pard in the land, 
that is waſt. He laid, that this Cuſtomis qualified bp taking a Fine, 
if he would, oꝛ by impoſing a pain in the Court, to enfozce the Defen- 
dant to lap it open. And all the Court were of opinion, that this is 
no tozfciture, fo2 the reaſons befoze ; and that this — is a 
thing which commence by agreement, and is but a Covenant, and nor 
of common right : AndFoxzfeitures (which are odjous in Law) ſhall 
be taken ſtrialp, 8 
Tin. 
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Tay ler. Waydewoll. 
Trin. 5 Jac. 
Starkey verſus Tay ler. 
Tarkey an Atto2nep of this Court, bꝛought an action upon the caſe 
wok Sagal = Abr. Taler of Lincolns Inn, fo; laping of thele wo;ds to 


1 Croke 192. pn Thou art a common Barretor, and a Judas, and a Promoter. And 
was moved in arreſt of Judgment, That thele woꝛds maintain not 
action, fo2 the generality, and uncertainty, that he ſhall be called a 

common Barreto2. = 
And the chiek Juſtice ſeemed to be of opinion, that theſe wo:ds are 
not moe, then it he had {aid, That he was a common Brabler or Quarrel- 
ler. But it was urged by Serjeant Hitcham that the action lies, and 
that it is a general Rule, Quod ſermo relatur ad perſonam; as in Brich- 
ley*s caſe, He is a corrupt man; and in Mores caſe, it was [aid of an At⸗ 
toznep, That he wasa couſening Knave: And if theſe wozds were ſpo⸗ 
ken of a commonperlon, he doubted if they were actionable, but be- 
ing ſpoken of an Attoznep, action lies. And if thele woꝛds were ſpo- 
keno 17 — they were actionable: And in this caſe 
being ſpoken of an Atro2nep, who is a Miniſter of Jultice, and who 
hath the Cauſes of his Clients in his hands, to gain them, oz to loſe | 
_ Che Statute of Weſtminſter 1. C. 33. ſaps, the are 
rged to expel all Barreto2s out of their Counties: And in the 
Barretor. Statute of 34 E. 3. is the deſcriptionof a common Barretoꝛ, and his 
puniſhment, who is a ſtirrer of falſe and unjuſt Suits, and that he 
ſhall be impziſoned during the pleaſure of the Ring, bound to his good 
behaviour, and fined. And Littleton in his Chapter of Warranties 
ſaith, Thep are hired to keep Poſſeſſiong, and therefoze an action lies. 
But tofap of another man, That he is a common Barretor, is not attio- 


nable, unleſs he ſaith, that he is convicted. 


— — IT 


Hil. 3 Car. Rot. 1302. 
Watt verſus Maydewell. 
Leiceſt. 


Iliam Watt — — — firmæ againſt — Maydc- 

well, upon a Zeate made by Robert Rome, upon Not guilty, and 
Where ber a ſpecial Verdict found, the Cale was thus. 

Leaſe for Francis Gziffith ſeiſed of Land in Fee, by Indenture, bearing date 

years, makes the fourteenth of November, and 14 Jac. demiſed the ſaid Laud where- 

a ſurrender of of, t. for one and forty years, to Robert tome, rendring two ſhillings 

Vide ant. 9,8, Rent, to commence from the Annunciation which ſhall be Tn. 1619. 

and after the ſame year by another Indenture , bearing date the third of 

December, 15 Jac. ro commence from the Annunciation laſt , demiſed 

the ſame Lands for ninety nine years to Dame Frances Perpoint , who 

entred and was thereof poſſeſſed; And after that, the ſaid Francis 

Gꝛiffith by another Indenture the ſame year, bearing date the fourteenth 

day of November, 16 Jac. to commence from the ſeventeenth of No- 

vember, An. 1619,demiſcd it to the ſaid Robert Nome, ſor one and forty 


years, 


— 


Wut ver ſus I = 
0 
Maydewell. : 

years, who accepted it, and afterwards entred, and being poſſeſſed made his 
Will, and appointed Executors, and died, the Executors adminiſtred, and 
made the Leaſe to the Plaintiff, who was poſſeſſed, until he was ouſted by 
wry | mes — Cak 

nd the only queſtion of this Cale was, if the acceptance of the ſe- 
cond Teale bp Robert Rome, had determined, diſcharged: 02 — tg 
ed the 2 — ic as adjudged os 

nd alter Argument it mas adjudged fo2 the Plaintiff, the reaſon 
was, becaulc that by the Leale made to the Ladp Perpoint foz ninety 
nine pears, and her Entrp, Francis Griffith had but a Keverſjon , and 
could not by his Contract made afterwards with Robert Rome, give Contract. 
anp Jntereſt to Robert Rome. This Teaſe made to Robert Rome, vir. 
his fo:mer Teaſe wag god in Jntereſt, to commence at a dap Power impli- 
to come, and is gzantable over; and map be lurrendzed 02 determi * 
bp matter in Law befoze the Contmencement —_— as it he take a 
new Leaſe to commence pꝛeſentip, which ſee tn 37 #.6.29. 22 E. 4. fo2 
1 chin tale d been without queſtion, that the taking 

nd in this cate it ha t que ot Surrenders in 
new Leaſe had ben a ſurrender of the fon! if it win — Law of Leaſes. 
of the Leaſe fo2 ninetp nine pears, which is fo2 ſo gzeat a number of 
pears, that dilables him to contract foꝛ one and foztp pears, 37 H.6. 17. 
18. 14 #4.7.3. Dyer 140. Vide Smith and Stapletons caſe in Plowden, Jt 
a man makeg a Leale fo one and twenty pears, and aftermakes a 
Leaſe fo2 one and twenty pcarg by Parol, is merlp void; but if 
the ſecond Leale had been by Deed, and he had pꝛotured the fommer 
Leſſ& to Attozn, he ſhall have the Re verſion, vide lve*s taſe, Coke lib. 5. 
fol. 11. there it is adjudged that the acceptance of a Leaſe fo? pears, 
to commence at a dap ta come is apzeſent ſurrender of a foꝛmer Leaſe. 

Theſe Caſes were vouched in this Caſe. Serjeant Bakers tale in the 

Eourtof Wards, with the Ladp Willqughby , that a latter Teaſe ta- 
ken bp him which was void, did not ſurrender his foꝛmer Teaſe which 


wag. * 
eren g. aps pope bo in. to rene as aLeaſe, — 2 Til 
oꝛ as a Bargain and and that it is not ap of Eſtoppel, be- 5. 4 
cauſe it was contracted out ot the Keverſion, f * = mg 
Trin. 14 Jac.Rot. 308. Thompſon againſt Green, adjudged that when e and 
one gꝛants Proximam Advocationem to one, and after g:ants Proximam ,t 
Advocationem to another, this is meer ſp void. | — 
38 Eliz. Rot. 1428. Ejectione firm? bzought bp Mills againſt white - 53,996 ard 
wood, adjudged that where Leſſee fo2 pears takes a nem Leaſe after 672. 
the death oof his Teſſoz, of the Gardian in Socage, this is no ſurren- n and 
dsr of his Leale. ; | Whi, wood. 
42 Eliz. Rot 105. In Sir Arthur Capels caſe, adjudged. Rud, who 
was Leſſee fo2 ſixty pears of an Advowſon, when the Church was 
void, tolt a Pꝛeſentation to himſelf of the Teſſoz, and is admitted 


and inducted, this was a Surrender of his Lealc. 


106 N Baker dae 2 verſus 


Johnſon. 5 { Lake. 
Mich. 5 Car. 
Baker verſus Johnſon. 
In a Recovery, Jurp was at the Bar in an Ejectione firmæ bꝛought by Henry 
if the Tows be Baker againſt Bartholemew Johnſoo, upon a Teaſe made bp james 


omited, the Baker; which wag ſeiſedof two Marſhes among others called Knight(- 
— do not ick and Southwick, which lie in an Aland called Camby, in the Pariſh 
there called North · Benfleet: And he being Tenant in tail, and intend⸗ 
ing to dock it, and to make himſelf ſeiſed in Fe, ndenture, the 

roth of Eliz. Covenanted to ſuffer a recoverp of thele two Marſhes 

by name, and ol andthe every , and that it ſhould be to the uſe ol 


hunlelf in ee; and very was had, and therein South-Benflect 
and many other Pariſhes named, and Camby, but the Partth of North- 
Benfleet wag omitted: And if the Lands in North-Benfleet paſſed oz 
no, was the Queſtion. : 

And it was ſtronglp argued by Crew and Henden to have it found 
ſpecially, it being in a Common Kecoverp, which is but a Common 
Convepance. But all the Court that the Town and Pariſh be- 
ing omitted, although that Camby plate known (but it appcar- 

Liu Conus, Ed that that extends in and to ten Towns) pet being in a Town, that 
where ſuff· the Retoverp extends not thereto, no moze than if one had a Manno: 
—— _ in the Town of Dale, whity Marne? is called Bradſord; and within 
or nor. the laid Mannoz is a plate known which hy called Braiſty Wood, and 
e omit the Mannoꝛ and the Town, and lay, the hundzed acres of 
and in Braiſty Wood, that is not god. And the Court agzecd, that 
* a Commou Kecoverp is god in a Town, Pariſh, oz Hamlet, and 
peradventure in a place known out of the Town, Pariſh, oꝛ Hamlet, 
as in the Foreſt of Inglewood, in Inſula de Thamete, & But it it 
ſhould be admitted that a Common Nccoverp ſhall be god in a place 
= known in a Town oꝛ Hamlet, that ſhall be abſurd, fo2 there is no 
pag" ,-o, Cown, in which there are not twenty places known; and it had bern 
56. 7% adjudged, that a Venire ſacias de vicinèto of a plate finown in a Town, 
| without making the Viſne of the Town, is not god. | | 


Town, Pariſh 
Hamlet,good. 


— — ä — 
— 
— 


Mich. 5 Car. 
Bill verſus Lake. 
London. 


Caſe. TT_ bꝛonght an action upon the Cale againſt Sir Arthur 
Lake, and counted; that whereas at the ſpecial inſtance of Lettiee 
Where the Mile of the Defendant, he had p2ovided fo2 the [aid Lettice a Taſſctn 
requeſts 16® Noll, the Defendant did aſſume to pay as much as it was woꝛth upon 
| requeſt. And ſo in like manner koꝛ pꝛoviding of Linnen ſiuf,Xc.and 
Baren and making of ſeveral Harments fo2 the Wife, and aver that the ſeveral 
eme. things bought amount to fuch a ſum, and the making thcreok was 
worth ſuch a ſum, which in toto, &c. and alledge the requcſt: And 
aver that they were neceſſary Veſtments, and convenient fo? the deg = 

0 


Bill verſus * f 
Lake. 5 7 


A = - and after the making of them, he had delivered them to 
ife. . 
The Defendant pleaded the Statute of 21 of King James fo2 Timi; 
tation, and ſaid, that the Plaintiff within ſir pears atter the pꝛomiſe 
ſuppoled, no2 within thzee pears ałter the end ol the Parliament, had 
not p2olecuted any Oꝛiginal, oꝛ ann Action upon this pꝛomiſe and 
Aſſumpſion, whereunto the Plaintiff demurred. 
And upon Argument at Bar by Serjeant Bramſton fo2 the Plain- 
_ — Davenport fo2 the Defendant, the matter was reduced to this 
ueſtion, 
Whether the cauſe of Action ſhall be founded upon the requeſt, or upon Queſt. 
the promiſe. 
Bramſton agzed,that where it is founded upon an Aſſumpſit in Law, 
and that the requeſt is but — increaleof Damages, and not iſſuable, 
there the Allumpſit is the caule of t he Action. But᷑ this cannot be foun- 
— upon an Aſſui _=_ m the Pl — _ it is — — 7 to 
made certain; firſt, by aintiffs buping andp2oviding of the 
Stuff: Secondly, by the Plaintiffs trimming and making thereof; 
and then the matter of pꝛomiſe is foꝛ the papment of ſo much monp as 
it ſzould be reaſonably woꝛth, and rheretoze the requeſt is there colla- 
tcral, and then it is the tauſe of the acion;and fo within the Statute; 
if it be an action which is founded upon an Aſſumpſic in Law, then it 
doth not charge the Husband: ſee the difference when requeſt is ma⸗ 
terial and ſhall be alledged, and when not, in Metholl and Pecks caſe be- 
foꝛe, and a Feme Covert is not capable to make anp Contract, becauſe Devant 54, 
ſhe is Sub poteſtate viri: And though it be foꝛ necelſaries of Diet and 
Apparel, that ſhall not charge the Hus band: But an Jnfant is capa- 
ble to make Contra foꝛ Diet and Apparel neceſſary. An. 25 Eliz. Sir 
William Alephs caſe wag adjudged, that where an Jnfant had taken ſo Sir n 
much fo2 his neceſſary Apparel and Diet which amounted to fifty 4 caſe, 
pounds, which was paid by Sir William Aleph; And he took an Obli⸗ 
gation with a penalty, adjudged that it didnot bindhim in regardof 
the loꝛfeiture: And Dyer 234. Sir Nicholas Poines's cale, the Wife 
took Sattin and Stuff to make her a Gown, and Sir Nicholas paid the 
Taploz foꝛ the making thereof:And pet upon an action of Debt bꝛought 
againlt the Hugband, it was reſolved that it did not charge him. 
And that the requeſt is the cauſe of the action, he vouched Dyer 31. 
18 E. 4.4. ſolvend ſur requeſt, and 9 H. 7. fol.22. Heplevin , and Tenure 
fo2plowing the Land when he ſhall be required, he ought to alledge 
the requeſt; and he concluded with a Caſe adjudged,14i1.4.Car.Rot.7 16. 1 
Banco Regis, between Shueſouth and Fernell, an acion upon the Cale, — * 
and count, that the Defendant, An. 1618. had kept a Dog, which he , crobe 139. 
knewhaduſcd to wozy Sheep, and that the Dog had woꝛied and kil⸗ 
led divers Sheep ol the Plaintiffs; And the Defendant in conſidera 
tion thereof p2otniſed to ſatigfie the Plaintiff what he was danmificd 
when he ſhou!d be required thereto; and the pꝛomiſe was An. 18 lac. 
and the requeſt and refuſal was within the time of fir nears, and it 
was adjudged fo2 the Plaintiff, becauſe that the requeſt is the cauſe 
of the Action, loꝛ without it he could not have his action. | 
And the ſole matter upon which Davenport inſiſted, was, that this Baron and 
was a Contract by the husband, whereupon the Pl. might have an teac- 
action of Debt againſt him, and then it is but an Aſſumplit in Law, 


and the requeſt is not cauſe of action : And therekoꝛe he ſaid,as we y 
c 


Holmes. of Water, &c. 


Debt lies upon the delivery of Cloth to a Taploꝛ foz the making Gar: 
ments thereof; ſoanacntion of Debt lies fo2 the ſum accompanpin 
the ſpetial matter, viz. fo the papment of ſo much as the making ſhal 
be reaſonablp wozth , vide Coke lib.4.fol.147. ſo Debt lies as well a- 
gainſt the laid Sir Arthur, upon this pꝛomiſe being made then and 
there. he vouched 34 K. 1. Fitz. Debt 167. vet. N. B. fol. 62. 30 E. 3. 18,19. 
27 H. 8. Tatams cale. . ; 
But the Court inclined, that no action of Debt lap againſt Sir Ar- 
thur upon this Aſſumpſit, but onlp an agion of the cale upon the re⸗ 


108 Treford * * ſtrange increaſe 


queſt. 
Mich. 4 Car. 
Tretord werſus Holmes. 
Caſe. Reford bꝛought an action upon the Caſe againſt Holmes ag Exetu⸗ 


Aunpſit in toz, and counted, that whereas the Teſtato? wag indebted to the 

— Fg the -Oefendant in conſideration that the Plaintiff. would 

' fozbear the (aid Debt fo2 a reaſonable time aſſumed to pay it: And this 

pꝛomiſe was made in December, and he ſhew fozbearance until March 

next; And upon Non —＋ — pleaded, and Verdi fo: the Plaintiff, 

Serjeant Thinn moved in Arreſt of Judgment, that it is no ſufficient 

— 2 confideration, foz the intertain of the time, if it had been fo? a lit- 

lle time it had not god : But the Court adjudged it god, foꝛ the 

Court ought to judge of the time whether it be reaſonable, vide Iſaac 

Sidleys tale befoze: Then he moved another Exception, which was, 

Aﬀets. when that he had not ſhewn and averred in the Count that the Defendant had 

to — Aſſets at the time of rhe pꝛomiſe, vide Coke lib. 9. fol. 93, & 9 Baines 

i Bulftr gl. acc. caſe, that ought to come on the other part, oꝛ otherwile it ſhall be up⸗ 
derant. 23. on Evidence, if it be neceſſary. | 

And Judgment fo: the Plaintiff. 


— 


Mich. 5 Car. | 
A ſtrange increaſe of Water in Weſtminſter-Hall. 


M Emorand. That on Friday the twenty third dapof October, by 
reaſon of the g:eatneſs of the Sp2ing-tide,and a gzrat ld, the 
welminte;. Pall of Weſtminſter was ſo full of water, that neither the Serjeants 
Hall over- could come to the Bar, noz anp ſtand in the Hall, foꝛ there wag a Boar 
flow. that rowedup and down there, and therefoze all that was done, my 
Bꝛother Harvy went to the Stairs which tame out of the Exchequer, 
and rode to the Treaſurp,and by this wap went and ſet in the Court, 
and Adjourned all the Juries, foꝛ it was the fourth day del tres Mich. 
And after that we were in the Exchequer Chamber, and heard four oz 
Adjornment. five motions of the Pꝛothonotaries there. 

This coming into Court wag not of neceſſity, unleſs it had been the 

Eſſoin dap, oꝛ that the Court ſhould be Adjourned,as Craſt. Animar. 
The Chancery and Kings Bench ſate, for they came by the Court of 
Wards. _ 


oy 


Freeman verſus 1 verſus 109 
Stacy. Cartwright. 


— 


Mich. 5 Car. 


Freeman verſus Stacy. 


Etwen Freeman and Stacy, upon a ſpecial Verdict the Caſe wag; 

The Plaintiff count upon a Leaſe by Indenture for one and twenty years, 
rendring rent, and in debt for the arrearages of this rent; it appears, that the 
arrearages of the rent for which the action was brought, were due ſix years 
_ more Tow on — — . nion that Jud thi 

nd the Tozd Richardſon wag of opinion,that Judgment ſhould be | 
given againſt the Plaintiff, becauſe the Stature of the 21, of King Bent er, of 
James, cap. 16. extends to Debtg foꝛ arrearages of Kent expꝛeſſp. by Indenture 
Bur J, and my B2other Harvey, and Bꝛother Yelverton concurred, is not within 
that this action ol Debt being upon a Leaſe bp Judenture, is not li⸗ — - 7 20 
mited to any time by this Statute, but is ont of it,. and ſhall be . tations phy 
as befoꝛe the making of this Statute. The woꝛds are, All a of 
debt, grounded upon anp lending oz contract without ſpecialty : All | 
actions of debt loꝛ arrearages of Kient,xc. And this is an action upon 
a contract bp ſpecialty,q 8.6.31. he ought to declare upon the Inden⸗ 
ture, and it is a contract, viz. a Leaſe: And there is cauſe ofuſing the 
Indenture everp half pear. And it was reſembled to the caſeupon 
the Statute of 32 H.8. of Limitation, a Kent-charge which is founded 
upon a Dedoz a Keſervation of a fient upon a Fee-ſi by Deed, 
are not within the Statute of Limitation, And nothing in this Sta- 
tute wag intended tobe limited, which was founded upon a Deed: 
And the wozds, Debt fo2 arrearages ot ſient, are ſupplied and ſatiſſied 
by the arrearages of fient upon a Demile without Deed. 
And as to the Objection, That the p2cof of papment might be wan- 

ting when the action ig bzought lo long after the Rent became due, 
that might be objeaed to Lebt upon an Obligation, where the dap 


of papment is fo; a long time paſt. 


And afterward the Loꝛd Richardſon mutata opinione agreed 
withus ; And Judgment was given ſoz the Plaintiff. 


Trin. 6 Car. 
Shervin verſus Cartwright. 


Hervin bzought a W2it De rationabile parte bonorum againſt Cart- Nn 20s 
' *wright, and countedof Cuſtom in the County of Nottingham, and en is not 
ſicw all ſpeciallp,and the concluſion was, that he detaineth particular vichin the 
Gods of the partp Plaintiff, which appertained to him as his part g_ 20 
and poꝛtion: And upon Non detinet pleaded, it was found that the 74cjon;. — 
Plaintiff wag intituled to this Action manp pears bekoze the Statute 

of 21 Jac. and that he had not bꝛought his action within the time limited 

by the laid Statute. And upon the ſpecial Verdict, the Caſe being ar⸗ 

gued bn Serjeant Ward ſo? the Plaintiff, it was adjudged fo2 the 


Plaintiff. 
Ft Firſt, 


110 | Cook verſus? 
Cook. 3 


Firſt, becauſe that this action is an Oꝛiginal Wart in the icgiſter, 
and is not mentioned in the laid Ad, and though that the I ſſue is Non 
detinet, pet this is no action of Detinue, foꝛ a Mꝛit of Detinue lies not 
fo2 money, unleſs it be in bags, but Rationabile parte bonorum lies fo2 
money in Pecuniis numeratis, vide the Bali of Entrics , Rationabile 
parte bonorum: And this action lies not befoꝛe the Debts be paid: And 
the Account was, that thereby it might be known foꝛ what it ſhould 
be bought, and that in manp cales requires longer time then the 
Statute gives. 

Another reaſon mag, That Statutes are not made to extend to thoſe 
caſes which ſeldom oꝛ never happen, as this caſe is, but to thoſe that 
krequently happen. 

Allo this Statute tolls the Common Law, and ſhall not be extend⸗ 
ed to equity. And upon all theſk reaſons the Court gave Judgment 
fo2 the Plaintiff: And Serjeant Ward argued well, and vouched di⸗ 
vers good Caſes. = . 

| 5 8 Detinue ſuppoſeth pꝛopertꝝ in the thing demanded, 
vide 50 E. 3. 6. 


— 
— 


Cook werſus Cook. 


Illiam Cook alias Barker, bzought an action of Waſt againſt 
George Cook alias Barker, and count againſt him ag Tenant fo 
How a Writ of life, of the Leaſe of George Cook, and intitle himſelf to the Reverſſon, 
Waſt ſhall be Ex aſſignatione ot the ſaid George, and ſhews that George Cook being 
where there is ſ᷑iſed in Fee, and held the laid Lands in Socage, deviſed the Land to 
a leaſe for life, the Defendant fo2life, the remainer in tail to the Plaintiff; And upon 
fee. the Count the Defendant demurred. 
And the Queſtion was how the Wzit ſhould be, where a Leaſe is 
made fo2 like, the remainder in Fee, foꝛ it cannot be, Quod de ipſo tenet; 
And it ſcems that the Wꝛit ſhall be ſpecial upon the Caſe, ag a Fine 
levied to one fo2 life.the remainder in Fee, the Wꝛit ſhall be ſpecial up- 
on the Cale: And it ſeems that it ſhall never be Ex aſſignatione, but 
where the Hieverſion is granted over, vide 38 E. 3. fol. 23. the direct 
"OTE Caſe: and vide 38 H. 6. fol. 30. in the Mꝛit of Conſimili caſu, vide F. N. 
yer 209. b. Rg. fol. 209. iu the Mꝛit ol Conſimili caſu, qui illud tenet ad vitam D. ex Aſ- 
ſignatione prædicti B. quam I. filius & hæres R. qui quidem R. illud præſat. 
D. demiſit ad eundem terminum, inde fecit præſat. B. &c. 
The Eſtate foz life with a Kemainder over, is but one Eſtate, and 
it was a queſtion at Common Law, if he in remainder ſhall have an a- 
ion of Waſt, vide 41 E. 3. 16. 42 E.3.19. 50 E. 3. 3. Reg. 75. 
But at this dap the Law is clear, That he in remainder ſhall have 
an action of Waſt, F. N. B. fol. 20/. but theſe Books pꝛove that the Wꝛit 
of Waſt ought to be Ex dimiſione, non ex aſſignatione. 


—— — = — ——:᷑•— 


ä Mich. 6 Car. 


_ A N actionof the cale wag bought fo: thele wozds, Thou art a Thief, 
Theft. and haſt ſtoln one Paſſiong Lamb, and marked it and denied it: 
And upon Not guiltp pleaded,and Verdict foꝛ the Plaintiff: * 

ä Aſhle 


Babbington verſus 9 verſus 111 
Wood. Briggs. 


1— 


Aſhley moved in Arreſt of Judgment, becauſe that it is not ſhewn 
whole Lamb, foꝛ Paſſions is no woꝛd of anp ſignification without the 
name of Baptiſm. And the Court was of opinion that the Count was 
good, foꝛ it had been lufficient to call him Thiet; and then the ſubſequent 
matter and woꝛds aggravate, and contain matter ot Felony: And it is 
a general Rule, that when the firſt woꝛds are actionable , the latter 
— which toll the foꝛce thereof, ought to be ſuch as do not contain 
clonp. 


66 — 


Bubbington verſus Wood. 


PAbbiogton brought an action ot᷑ debt againſt Wood, upon an Obli- 1 Croke 180. 
D ] gation of 600 l. the Condition was, That if wood reſign a Bene- _ 
fice upon requeſt, that then the Obligation ſhould be void. And the 4 Condition 
Condition was entred; the Defendant demurred, and Judgment in gcgen 
Banco Regis ro querente , And upon Erro2b ught, Judgment wag requeſt. "ou 
aſfirmed in the Exchequer Chamber; fo2 this Obligation is not void- 
able by the Statute of 14, Eliz. which makes Obligations of the ſame 
foꝛte, ag Leaſes made by Parſons of their Gleabes, viz. per non reſi- 
dency ; And it doth not appear bp the Plea of the Defendant, that it 
was not an Obligation bona fide which might be lawful: As ifa Pa- 
tron which hath a Son, which is not pet fit to be pꝛeſented fo2 default 
of age, and he p:eſent another with an agreement, that when his Son 
comes to the age of 2.4 years, he ſhall reſign it. it is a good Obligation. 
And this caſe, viz. an Obligation with Condition to reſign had been 
adjudged good in the caſe ot one Jones, An. $ Jac. And the Counſel ſaid, 
That he who is pꝛelented to a Church is married thereto, and it is %% ca. 
like ag if a man who hath married a Wife, ſhould be bound to be di- Concil. Nicenz 
voꝛced from her, oꝛ not cohabit with her, thele Conditions are void. But Cn. 13. 
theſe reſemble not our Cale. 


— — — — —— — — 


Noy 22 Contr. 


Wilſon verſus Briggs. 


Ilſon bꝛought an actionof Account againlt Briggs, ag Bailp ok 

| his Manns? in the Countp of Cambr. and allo as Bailp to ano- — —_ — 
ther Manno in the County of Suff. And this action was bꝛought in the count upon 
Countp of Camb. and found fo2 the Plaintiff, & Judgment to account, receit in two 
and found in arrears, and Judgment given. And now the Defendant Counties. 
bꝛought a W2it of Exroꝛ, and Jud t was reverſed becauſe it was 
miſ[-tried,fo2 it ſhould be tried at the Bar by ſeveral Ven, fac. to.be di- 
rected to the ſeveral Sheriffs.Firſt it is agreed, that a Wꝛit of Account Action local. 
againſt one as Bailiff of his Wannoz, cannot be bꝛought in another 
County, but only in that County where the land lies, vid. 8 E. 3.fol.46. 
Fitz. acc. 9 3. ſce there that two actiong of Account bꝛought againſt one 
fo2 reteit in twa Counties. And there it is laid, that it being upon a 
day, that he map have one wꝛit, and count in the 2 Counties, But to 
that it is ſaid, that that pꝛoves not but that he might have two Worts , at Bar 
whereby it might be awarded that he ſhould anſwer. But in this tale it zur. 
was relolved. that it was a mil; trial, foꝛ it ought to be by two Ven. ſac. 
ond tried at Bar, and it is not aided by the Statute of 2 Jacccap.1 3. 

; rin, 


Pernell verſus 
Bridge. 


— — 
—— ——— 
— — — 


Trin. 8 Car. 


Pernell verſus Bridge. 


Hil. 6 Car. Rot. 1235. 


Fine to two, HE? pernell bꝛought Neplevin againſt William Bridge, Robert 
and the heirs Bridge, and two others : William Bridge plead Non cepit , and the 
of one to the gther made Conuſante, and upon Demurrer the cale was ſuch. 
—_ — Aichard Bꝛaken was ſeiſed in Fee of ſixty acres of arrable Land, and 
* forty eight acres of Meadow and Paſture, whereof the place in which, &c. 
was parcel; And he the ſixth of Febr. An. 18 Cliz. by Deed granted an 
Annuity or Rent-charge of thirteen pounds fix ſhill ings out thereof, to 
Edward Steward in Fee, payable at the Feaſt of Saint Peter, or within 
eight and twenty days aſter: And if it be arrear ſor eight and twenty days 
after the faid Feaſt, that then he forfeit for every time after forty ſhillings, 
with a clauſe of Diſtreſs as well for the ſaid rent, as for the ſaid forty ſnil- 
lings, if it ſhallbe arrear. | 
Edward Steward ſeiſed of the rent died, whereby it diſcended to 
dan Jermp Wife of Thomas Jermp, Daughter and Heir of the ſaid 
ward Steward, and they being ſeiled thereof in the right of the ſaid 
Joan, An. 41 Eliz. in Craſtino ammarum levied a Fine of the ſaid rent 
to Nobert Bꝛook, and Jlage Jermp, and to the heirs of Nobert, which 
Fine was to the uſe of the faid Robert and Iſaat, and their heirs ſor ever: 
by force thereof, and of the Statute 29 9. B. they were ſeiſed of the ſaid rent 
in Fee, and after the ſaid Nobert died, and Jlaac ſurvived, and is yet ſeiſed 
Per jus Accreſcendi, and for rent arrear , ct. and for the ſaid ſorfeiture of 
forty ſhillings, they avow, whereupon the Plaintiff demur. 


Jointenancy And upon Confercnce between the Judges, then all agreed, that by 
in uſe. this Fine to Brook and Jermy, and the Heirs of Brook, to the ule of 
Brook and Jermy, and their Heirs, that they were in by the Statute 
—_— 195. of 27 H. 8. and were Jointenants of the Kent, fo2 othcrwiſe there 
33 Rep... would be ſuch a Fractionof the Eſtate, that Brook ſhould be in by 
| the common Law, and Jermy bp the Statute, and that is not accoꝛding 
to the Statute : And it appears that the uſe was limited by the Fine 

it ſelf, and not bp any Indenture. 


And the p2incipal reaſon is upon the Statute of 25 H. 8. which is, 
where two oꝛ thꝛee are leiſed to the 112 ok one oꝛ two of them, Ceſtri 
que uſe ſhall be adjudged to have ſuch Eſtate in poſſeſſion,as thep have 
inule, Judgment pro Deſendent. 


Ccmmon Re- Memorand, That in this Term a motion was made fo2 the filing 
of a W2it of Entry in a Common Kecoverp fuffered by Sir John 
Smith upon a Purchaſe, and all was well done, and the Weit made 
Filing of a and ſealed, but by the negligence ol the Attoꝛnep it was not filed: and 
writ f Ea- it wag Unanimo aſſenſu reſolved that it ſhould be filed, and that after 
many the death ol Sir John Smith,fo2 it is but to perfect a Common HGecoverp 


elan aſeer. Which is a common Convepance ; And this was denied in the caſe of 
one 


„ 


_— 


Harbert ve . * verſus 113 


Angell. Lamley. 


one Allonſon, foꝛ there Erro2 was brought and Diminution alledged ; 
and a Certificate that there was no Wyzit by the Cuſtos brevium. 

And it is oꝛdinarꝝ to file theſe Wzits at anp time within a pear » 
without motion. 


Mich. 8 Car. 
Harbert verſus Angell 


( Harbart Plaintiff, againſt Angell, in an action upon the Jade. 
taſe foꝛ woꝛdg, which were, Thou art a Thief, and haſt couſened — 
my Coſin Baldwin of his Land: And after the Verdict fo2 the Plaintiff, 
it was moved inArreſtof Judgment, that the woꝛds would not main- 
tain an action. 

And at the firſt, Jultice Crawley and Juſtice Vernon were of opini- 
on, that the fozmer part of the wozdg were actionable, and that they 
were not extenuated by the ſubſequent woꝛds; bur they agzced, if it 
had been, for thou haſt robbed, &c. it would be othcrwiſe. And the 
Loꝛd Heath and Juſtice Hutton were of a contrary opinion, and that 
the woꝛds And, and For, arc in this caſe to have one cffca: and declare 
what Thief he intended: And they relyed on Birtridges caſe, Coke lib. 
4. And upon this diverſitp of opinion the Loꝛd Heath conferred. with 
the Juſtices of Serjeants Inn in Fleetſtreet , and we with the Loꝛd Ri- 
chardſon, and thep all agꝛeed, that the ſubſequent woꝛds explained his 
intent and meaning, viz. the Fobberp and couſening of the Land: And 
Verba ſunt accipienda in mitiori ſenſu, Ag to ſap, Thou haſt ſtoln my g, cle 
Corn, it ſhall be intended Com gzowing : fo in Arrowes caſe, 19 Jac. 
Thou art a Thief, and haſt ſtoln ten Carr-loads of my Furzes, adjudged 
not actionable, fo2 it ſhall be intended of Furzes gzowing. 

Que rens nil capiat per breve. 


Ram verſus Lamley. 


Norff. 

? 3 am bꝛought an ation upon the caſe again Lamley, and declared, 

{ \ That whereas he was Bonus & legalis homo and free a ſuſpitione 

feloniz, the Defendant malictouſlp went to the Mao? of Linn, and re⸗ 

queſted a Warrant of him (being a Juſtice of Peace) againſt the 

Plaintiff fo ſtealing his Kopes : The Majoꝛ faid to him, Be adviſed 

and look what yon do, the Defendant ſaid to the Majo, Sir, I will — 
charge him with flat Felony for ſtealing my Ropes form my Shop, Quo- Huff Pence. 
rum quidem verborum, c. And afrer Nor quilty pleaded, and Ver⸗ 

dict fo2 the Plaintiff, Hircham moved in Arreſt of Judgment; And 

the Court unanimouſly reſolved that theſe woꝛds being ſpoken to the 

Juſtice of Peace when he came fo2 his Warrant, which was lawfull, 

would not maintain an action, fo2 if they ſhould, no other would > 
come toaJultice to make complaint,and to infozm him of any Felonp. 

Querens nil capiat per breve. 


G g Mich. 


Lamb um - 
Welt. 


—— —— — —„— — — 


Replevin. 


Rent- charge. 


Mich. 8 Car. 
Lamb verſus Weit. 


Trin. 8 Car. Rot. 333. 


QIr john Lamb Knight, bzought Replewin againſt Thomas Weſt , 
O and count, that the Dekendant took his Beaſts at Bliſworth,in quo- 
dam loco vocat. Thorny Cloſe. 1 

The Defendant made cognizanee as Bapliff to Sir William Sheap- 
herd, and derived Title bp a Leaſe to Michael Weſt fo ninetꝝ pears, if he 
and Thomas Welt the Defendant, and one Hutton Welt ſhould fo long 
live: And the ſaid Michael, 19 Aprilis, An. 20 Jac. gzanted a ent charge 
of ten pounds per annum to the laid William Shepherd and his Erecu- 
toꝛg, out of the place in which, &c. fo2 the reſidue of his Tearm, to be 
paid at the houſe of Thomas Weſt in 5. And the laid Mich. agzecd, that 
rf the Kent be arrear bp eight and twenty dates, being lawfullp de- 
manded at the ſaid houle, he ſhould fozfeit twenty ſhillings foz. every 
dap that it ſhould be arrear, and if it be arrear by ſir months, being 
lawfullp demanded at the ſaid houſe,then he might diſtrain fo2 that, 
and the Nomine penz: And foz Kent arrear bp a pear after demand 
due, — he males Conuzance; And thereupon the Plaintiff demurred 
generallp. 

And akter manp Arguments at Bar, the Juſtices delivered ſhoztlp 
their opinions ſeveralſp, and all agꝛeed that it is a ient-charge:and 
then a Diſtreſſe is incident to a Rent⸗charge, which is in its crea- 
tion a Kent-charge; as well as if one makes a Leaſe fo life oz pearg, 
rend2ing nent, and if it be lawfully demanded, then it ſhall be law- 


Demand when full to diſtrain fo? it. None will denp, but that he may diſtrain foꝛ this 


neceſſary. 


For rent. 
v. de vant.23. 


Fog devi pe- 
wet 


Rent, without any demand: And the diverſity ig between a Penaltp 
and a Kent, fo2 if the Avowꝛp had been foꝛ anp part of the Nomine pœ- 
nz, then without acuall demand at the day he could not have diſtrain- 
ed thercfoze,vide Maunds taſe Coke lib. 7. fol 28. And all agzecd , that 
when a Diſtreſſe is fo2 Homage, if it be once tendꝛed and refuſed, he 
cannot diſtrain without demand, vide Litt. 34.21 E. 4. 6. 16, 17. 7 E. 4 
4. That where a Rent is reſerved upon a Leale, and an Obligation 
to pap it, pet that alters not the nature ofthe Rent. 22 H.6.a good cale. 
fient is relerved upon a Leaſe, and an Obligation to perfozm Cove- 
nants, that extends not to the ſĩent reſerved, but if it be to pap the 
Kent, then it fhall be demanded, there it is laid, that if Rent be ten- 
dꝛed and refuſed, the Lo2d oꝛ Leſſoꝛ map diſtrain without demand. 
It was ag:eed , that if nent be tendzed at the time of the Diſtreſſe , 
and it be refuſed, and a Diſtreſſe taken, that is To2tious, 30 All. 36. 
20 H. 6. 3 1. 48 E. 3. 9. 2 H. 6. 4. 

And in this cale it was ſaid, that Reddenda ſingula ſingulis, that the 
demand ſhall be uſed when the Penalty of the ent comes in queſtion, 
and not foꝛ the Rent. And though it be reſerved papable at another 
place that payeth not the ent, but it is iſſuable out of the Land and 
diſtrainable upen the Lands, 

Andlaſtlp, it hath been divers (meg adjudged, that the Rent P 
payable 
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The Lord Audlcy's 115 
Caſc. 
ble upon the Land, 1 Jac. Rot. 1818. In Keplcvin betwen Nich and | 
Langford. Nich and Lang- 
Trin 16 Jac. Rot. 954 Between Skinner and Amery, vide befoze be- 1 
tween Crawley and Kingſwell. : Skinner and 
Trin. 3. Car. Rot. 2365. Bent reſerved papable out of the Land:And 5, _ 
although that the Judgment is bp confeſſion after demurrer, pet it +owe, 
was fo2 the realon afo2e recited. | 


Judgment fo2 the Defendant. 


— — 


The Lord Audley's Cafe. 


Wilts. 


Uratores pro Domino rege ſuper ſacramentum ſuum preſent. Quod Mar- 

tinus Dominus Audley nuper de Fountell Gifford in Comitatu Wilts. & 
Ægideus Broadway de Fountell Gifford prædict. in Comitatu prædicto ge- 
neroſus. timorem Dei prz oculis ſuis non habentes, ſed Inſtigatione Diabo- — 
lica moti & ſeducti viceſſimo die Junii, Anno regni Domini noſtri Caroli Dei l Rape. 
Gratia Angliæ, Scotiæ, Franciæ & Hiberniæ Regis, ſidei defenforis ſexto, Apud / 
Fountell Gifford predict. & Comitatu prædicto vi & armis, &c. in & ſuper 
Annam Dominam Audley Uxorem præfati Domini Martini Audley in pace 
Dei, & dicti Domini Regis ibidem Exiſtent. inſult. fecerunt. Et prædictus 
Ægid ius Br. prædictam Annam Dominam Audley vi & ar mis, contra volun- 
tatem ipfiusAnnz ad tunc & ibidem violenter & felonice rapuit, ac ipſam An- 
nam ad tunc & ibidem contra voluntatem ſuam violenter & felonice car- 
naliter cognovit, contra pacem Domini Regis nunc coron. & dignitat. ſuas & 
contra formam ſtatuti in hujuſmodi caſu edit. & proviſ. 

Et ultra Juratores predicti dicunt ſuper ſacramentum ſuum prædict. 

Quod prædictus Martinus Dominus Audley prædicto viceſimo die Junii, An, 8 
ſexto ſupradicto Apud Fountell Gifford prædictam, in Comitatu prædicto — of 
telonice fuit preſens, auxilians & Confortans, abettans, procurans, adjuvans, his owneWife. 
& manutenens Prædictum Egidium Br. ad feloniam prædictam in forma præ- 
dicta felonice faciend. & perpetrand. contra pacem dicti Domini Regis nunc 
Coronam & dignitatem ſuas, ac contra fotmam ſtatuti prædicti. 


Wilts. 
} Uratores pro Domino Rege ſuper ſacramentum ſuum preſent. Quod 

Martinus Dominus Audley nuper de Fountell Gifford in Comitaty Wilts. 
Deum pre oculis non habens, nec naturæ ordinem reſpiciens, ſed inſtigatione 
Diabolica motus & ſeductus primo die Junii, An. Regni Domini noſtri Caro- 
li, 8c. ſexto, Apud Fountell Gifford prædictam in difto Comitatu Wilts. 
in domo Manſionali ejuſdem Martini Domini Audley, ibidem vi & armis in 
quendam Florence Firz-patrick Yeoman inſult. fecit & cum eodem Florence 
F. ad tunc & ibidem nequit?, Diabolice, felonice & contra naturam rem ve- 
neream habuit, ipſumque F. ad tunc & ibidem carnaliter cognovit, pecca- 
tumque illud Sodomiticum deteſtabile, & abominandum, Anglice vocat. Bug, 
gery ( inter Chriſtianos non nominandum ) ad tunc & ibidem cum eodem 
lorence F. nequit. Diabol ice. felonice & contra naturam Commiſit & per- 
petravit in magnam Dei Omnipotentis diſplicantiam, ac totius humani gene- 
ris dedecus, ac contra pacem dicti Dom. Reg. nunc Coronam & — 


Indiment 
for Buggcr y- 


The Lord Audleys 
Calc. 


& contra formam ſtatutiin hujuſmodi caſu edit. & provil. 
The like Jndicment fo2 the ſame Offence, with the ſome perſon, 


ro June, the lame pear at new Sarum, in the Manſion houle of che laid 
Martin, &c. 


Memorand. That theſe Indiaments were found 6 April, An. 7 Cer, 

at new Sarum, bp vertue ofa Commiſſion befkoze Edward Lord G.r- 

ges, Nich. Hide Iinight, chick Juſtice ad placita , &c. Thomas Richar:i- 

ſon chief Juſtice de Banco. John Denham Knight, one cf the Barong , 

&c. Edward Hungerford Knight. Walter Vaughan Hnight, Laurence 

Hide Knight , Thomas Fanihaw Linight , bp Letters Patents, lpſus 

Tryall of a Domini Regis pro eis & quibuſcunque tribus vel pluribus corum indeConte&t. 


Peer. ad Inquirendum, &c, 
V.apres 131, 


Memorand. That the 25. dap of April, An. 7 Car. A Commiſſion was 
made foꝛ the Arraignment of the laid Lo d Audley upon the ſaid ſeve⸗ 
rall India ments, by his Peers, in which the Lozd Coventry, Toꝛd 
Kceper of the Gꝛeat Seal, was made high Steward: And the Peers 
were in number twenty ſeven: And he pleaded Not guilty: And one 
queſtion was p2opounded to the Judges which did attend, viz. The 
Lo2d chief Juſtice ofthe Kings Bench, the Loꝛd chief Juſtice of the Com- 
mon Pleas , the Lo2d chief Baron, Baron Denham, Juſtice Jones , 
Juſtice Witlock Juſtice Harvey, and Jultice Crook. 

: Ik the Wife might be pꝛoduced as a Wi neſſe again her Huſ- 
and. 

Where a Wife ¶ And it was reſolved that in caſe of a commonperſon, between party 

may give Evi- and party ſhe could not, acco2ding to the opinion in Cokes firſt Inſti⸗ 

dence agaivſit ryteg, fol. 6. but between the King and the party, upon an Indictment 
her Hus band. fe map, although it concerns the eme her ſelf, as ſhe map have the 
Peace againlt her Yugbaud. 

Buggery ( Alſo it was repoꝛted to the Loꝛds, bp the Loꝛd chief Juſtice, (when 

penetration. thep were demanded, whether this matter of Fac being as it was 

vi Croke, Pꝛobed) that Pollution and uſing of a man upon his Belly Sodomiti⸗ 

332. cally, without penetration, was Buggerp by the Statute of 25 H. 8. 

12 Rep.37- the Loꝛd Richardſon wag of a contrary opinion upon the Conference , 
pet his opinion was involved in the generall. 

Hutton 116. But as he laid to me, their opinions were delivered on!y upon this 
caſe and upon theſe examinations, if the Loꝛds gave credit to the mat- 
ter in kat, that it was Buggery, but they gave not a generall opinion, 
that may be a rule in other caſes, but upon the foulneiſe and abomina⸗ 
bleneſſe of this Fact. 

And afterwards the Loꝛds were not unanimouſſy reſolved that it 
was Buggerp, but this Point was reſolved, that they ought to believe 

ludges opini- and give credit io the Law, as the Judges had declared it. And it 

on as to matter ſeems that thep could not give a ſpectali Verdict upon this tryall, foꝛ it 
of Law. never was ſcen: Allo the Commiſſion determines after Judgment 

—— Ver- given, And the Staff of the high Steward ſhall be bꝛalen. 

— — And afrer long debate, they Ser iat im(laping their hands upon their 
—— w- the anno? is) ſaid, that he was guilty of Kape, beſide the 

02D North, 

And fo2 the Buggeries twelve of the Lo2ds acquitted him, and fif- 
teen found him guiltp, and ſo he had Judgment. 


And at thisArraignment the Judges aſſiſtant ſat with their he ns 
coverc 


Riſam verſus L 11 7 
Goodwin. 


covcred, as the ancient ule hathben ; But the Serjeant at Arms was 
commandcd to make Pzoclamation , That the Judges, and all the Judges fir 
Loꝛds (not being his Peers) and all of the Pꝛivy Councel ſhould be — 
covered, and others not. And this was onſp in relation to the pꝛece⸗ 
dent ulage, and the right which appertain to the Judges: Fo2 in Par- 
liament, then being called by Wt, uſe to be covered as oft as the 

Loꝛd Chancelloz, oz Keeper of the Gzeat Seal(which is Speaker)puts 

on his Hat; But now it is uſed, that they put not on their Caps until 

they have been requeſted by the Lod Speaker. And when thep are 

called into the Star Chamber,o2to Exxoꝛs in the Exchequer Chamber,thep 

fit covered with their Caps. 


* 


Paſch 7 Car. 
Riſam verſas Goodwin. 
Mich. 5 Car. Rot. 25 12. 


[? a Wart of Scire facias b t by William Riſam againſt John 
Goodwin and Richard Peat, Adminiſtratoꝛs of Thomas Cammon, the 
Cale was ſuch. 

The now Plaintiff William Riſam recovered againſt Thomas Cam- The Court of 
mon a hundred pounds Debt, and ten ſhillings Coſts, at the Grand Seſſions Common 
holden at Carmarthen, and Execution awarded, and Nulla bona returned. — 
And upon Surmiſe that the ſaid Thomag Cammon was dead, and that the — 2 = wy 
now Defendants had taken Letters of Adminiſtration, a Scire facias iſſu- ment given 
ed againſt them, and Nihil returned, and after a Writ of Execution, and in grand Seſ- 
that afterwards being returned by the Sheriff of the County Nulla bona teſta- ©1923 in ales. 
torit, a Writ iſſued to the Sheriff of the County of the Town of Carmar- 
then, who returned Devaſtavit : And becauſe that the now Defendants had 
not Goods within the ſaid County, or within the County of the Town of 
Carmarthen, or Juriſdiction of the Grand Seſſions, the Plaintiff procured 
a Certioꝛari to the Juſtices of the Grand Seſkons, who certified the Record 
to the Chancery, and by Mittimus it came to the Common Bench, with 
directions Quia executio judicii pradiſti adhuc reſtat faciend”, Mandant quad, 
at the Proſecution of the Plaintiff, Vos ſieri faciatꝰ de more, & ſecundum — 

C conſuetudinem regni noſtri Anglia ſuis faciend?, Whereupon a Writ of 
Stire faciag was awarded tothe Sheriff of Yerefo2d againſt the ſaid De- 
ſendants, to which they appeared: And after many Impatlances they demur- 
red _ the — of the Writ = br he Pla : * by 
argued by Berkley ft intiff Hen- „ 
den fo2 the Defendant. — 2 by Berkley were F. N. B. 243.4. — "ORR 
1 Aſſ. in ancient ie, and koꝛ the Damages [ur- Note, in Nice 
iled, that he had nothing within ancient Demelne, 21 E. 3.49.21 #.7. ——— 

33.8 Aff. 27. 30 H. 6,7. 3 H. 4. 15. t Inſtitutes 59. in 2 : That — — 
_— is — l E. 3. J —_— ere 1 Grand Seſhoo 

.3.Quare Impedit 38. 30. 19 H.6. 12.& 52. vide ature of is oor ſuch an 
bo H. 3. to: Wales, and Wiitgof Erro inferiour 


Henden argued tothe contrarp; and his firſt reaſon was, Court, but 
1. That this' Court et the great Seſſions is an inferiour Court, ngo 
2, The Keco2d it ſelf comes not, but a Tranſcript. by the Courts 


3. The Statute of 34 H. S. hath appointed the Execution, and that of . 
ſhould be purſued, Þ h 4.This 
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Napper verſus 
Sanders. 5 


Executions 
after removal. 


Remainder, 
where it ſhall 
be ſaid Con- 
tingent. 


4. This Innovation is perillous, and never put in pzactice. And he 
relied upon the diverſity. - When Judgment in a pcculiar inter iour 
Court, comes into the Kings Bench, 92 into this Court by Wait ot 
Erroꝛ, and is affirmed, then the Superiour lupplies it, and adds 
ſtrength to the Judgment: But when Judgment is given in a Court 
of a Cozpozation, and that is removed bp Certiorari, and ſent by Mit- 
timus, that ſhall not be executed there, vide 45 E. 3. 25. Formedon in 
London, vide 14 E. 3. Trials 23. 15 E. 3. Record 35. New Book of En- 
tries, the laſt caſe in Mꝛit of Erroz, vide 8 E 3.10. 26 6.8. 3 H. 6.16. 
7 H. 4 8. 14 H. 4. 25 H. 5. 11. And he relied upon 21 H. 7. 35. and the taſe 
of 39 H. 6.3, & 4. and the taſe of ancicnt Demelne, 7 H. 9. 18. 37 H. 6. 
16. Dyer 369. 

And upon this Caſe the Judges conſulted and ag2ed, that the 
Wzit was inſufficient : And to Judgment was given againſt the 
Plaintiff. But it was laid, that upon this Judgment lo lent to this 
Court, the Plaintiff might bꝛing an action of Debt, and ſo have exe- 
cution : But to make this Court an Inſtrument to ſerve an Inkeri⸗ 
our Court, and to extend their Juril dition by this wap, ag it were 
by a Windlace, itis not lawful, 


_ Hil. 7 Car. 
Napper verſus Sandgrs. 
Paſch. 6 Car. Rot. 1 148. 


— vLu— 


15 an Ejectione firmz bzought by Robert Napper againſt Henry San- 
ders, upon a Leale by Dæd Jndenture, made bp John Napper and 
Elizabeth his Wife, and Francis Sanders, upon Not guilty pleaded, the 
Jurꝝ gave a ſpecial Verdi, whereupon the Caſe was ſuch. 
Margaret Sanders ſeiſed in Fee, makes a Feoffment to the uſe of her 
ſelf for life ,, without impeachment of Waſt, and after to the uſe of the 
Feoffees for eighty years, if one Nicholag Sanders and Elizabeth his 
Wife ſhould live ſo long, and if the ſaid Elizabeth ſurvive Nicholas her 
husband, then to the uſe of the ſaid Elizabeth for life, without impeach- 
ment of Waſt, and after the deceaſe of the ſaid Elizabeth, to the uſe of 
humus Sanders, Son of the ſaid Nicholas and Elizabeth in tail: 
And for default of ſuch Iſſue, to the uſe of Elizabeth, Wife of the ſaid 
John Napper and Dozothp Sanders, and the ſaid Francis Sanders 
one of the Leſſors, and to the Heirs of their Bodies, remainder to the right 
Heirs of Margaret the Feoffor: And there was a clauſe in the ſaid Inden- 
ture, that the intent of the Eſtate for years to the Feoffees was, that the ſaid 


Elizabeth Sanders might have the profits, and not Nicholas her huſ- 


band, who was a Prodigal. Margaret Sanders dies, and Dozothp dies 
without Iſſue, the Feoffee enter, Elizabeth Sanders dies, Nicholas is yet 
alive, and Poſthumus dies without Iſſue, John Napper and his Wife, and 
the ſaid Francig entred and were poſſeſſed, until the Defendant as Son and 
Heir of the ſaid Margaret, entred and ouſted them. Et ſi ſuper totam Ma- 


teriam, &c. 
And 


— — — — — — 


Napper verſus ; | I19 


Sanders. 


And the lole queſtion was, whether the remainder in tail to Poſthy- 
mus, and the remainder in tail to Elizabeth and Francis were contin- 
gent 02 executed: And it was reſolved bp all the Court, that the re⸗ 
mainders were not contingent in the Ellate le? life which was to 
come to Elizabeth Sarders, the Wice of the ſaid Nicholas, but were veſted 
p:eſentlp. And it was agzeed, that the Eſtate fo? life, if ſhe ſurvive 
her Hus hand, was contingent ; and when that kad hopned, being by 
wap of Limitation of an ule, it ſhall be interpoled when the Contin⸗ 
gent happen, as in Chudleys cafe, Coke lib. 1. fol. 135. a Feoffment to 
the ule of the Feoſfoꝛ foꝛ life, and after his death to his firſt Son 
which ſhall be afterwards bon, to? his life, and fo to divers: And 
afrerwards to the uſe ot l. D. in tail: It is reſolved, that all the uſes 
limited to perſons not in Eſſe are contingent, but the uſes to perſons 
in Eſſe veſt pꝛeſently, and pet theſe contingent uſes when they happen 21 fep. 0. 
veſt by interpaſition, if the firſt Eſtate fo2 life which ought to ſuppoꝛt » Cro.354- 
them be not diſlurbed. And in this caſe it was a god Eſtate fo2 life 
in Margaret: And then gives the remainder in the Feoffees fo2 eighty 
pears, if Nicholas and Elizabeth Sanders ſo long ſhould live. and if Eli- 
zabeth ſurvive Nicholas, then to Elizabeth to her life, and after her de- 
ceaſe to poſthumus in tail, and after his deceaſe to the ſaid thee Daugh- 
ters in tail, ſo that there the Eſtate fo2 pears determines upon the 
death of Elizabeth,and ſo allo the Eſtate fo2 life to Elizabeth which was 
contingent, determines bp death. | 

And the Lozd Daxbies caſe, a Feoffment to the uſe of Edward, Tate The Lord 
Earl of Derby in tall, and then to the uſe of two Feoffeeg foꝛ eighty vi cale. 
pears, if Henry late Earl of Derby ſhould ſo long live, and after his 
deceaſe to Ferdinand, and to the Heirs Males of his body, and foꝛ de- 
fault of ſuchJſſue, to the ule of William now Earlof Derby. And it 
was adjudged that the remainders veſt p:eſently:And this poſſibility 
that Henry might have over lived the 8o pears, will not make the re- 
mainders contingent. And in a Suit which wag at Lancaſter between 
Farrington and another, upon a ſpecial Verdict there found about 8 Jac. zarringtons 
and many times argued at Serjeants lane, it was afterwards adjudg- «alc. 
ed a god remainder and not contingent; And the fame caſe in this 
Court upon a Scirefacias fo2 to have Execution of certain Land, koꝛ 
debt recovered againſt the Earl of Derby, which Land was intailed 
by the ſame Convepanee, #c. bzought againſt the Earl of Bridgwater 
and his Wife, one ot the Co⸗heirs of Ferdinand, Earl of Derby, was 
adjudged in this Court, vide Boraſtons cale, Coke lib. 3. fol. 20. 14 Eliz. 
Dyer 314. Lovies taſe, Coke lib. 10. 27 H. 8. 24. 38 E.3.26. 5 E.3.27. 30 E. 
3. Collthurſt and — — taſe was urged, that the remainder Plow. 24. b. 
to B. fo2 life, and after that C. hath married Ja. S. then to the uſe ol C. 
in Fee, this is contingent, and is collateral; and this cale is not like 
to that. . 2 

And after Argument at Bar, this Term (it being argued bekoze 
that the Lozd Richardſon was there, who was of the ſame opinion) 
we all concurred, andJudgmeut was entred fo2 the Plaintiff, 


Paſch. 


Mounford. 


— — 
—— — _  —— — rͤr— 


Metcalfe * * verſus 


Paſch. 8 Car. 


Metcalfe verſus Hodgſon. 


* bought an action upon the caſe againſt Hodgſon and 
| Wharton late Sheriffs of the Citp of York, and count, That 
whereas time out of memozp, Ec. there hath been a Court of Retoꝛd 

— GP holden befoze the Sheriffs of the ſaid City, upon the Bꝛidge called 
"be Caſe e; Ousbridge, and that in this Court,everp one having caule of agion ari- 
not agaiaſta ſing Within the ſaid Citp, had uſed to commence anp action foꝛ debt 
Sheriff, for there, and that the Defendants being arreſted by their bodies, the She- 
raking of bs. riffs had uſed to take Bail ok them, and to let them to Bail, finding 
being Judges, lufficient ſureties and that the Sheriffs are allo, and time ont of me- 
pole verſus mon, have been Keepers of the Gaol there. And whereas the Plaintiff 
ad bꝛaught an action againſt one Smith, and recovered;the now Defen- 


kiog . B lama 7 the direction of the Lozd chief 


ent Bail , 


they being 
Judges there- 8 715 
of. 


aud oꝛ coxruption,and not foꝛ reward. 

8 hi from the o2dinarp caſes of all inſuffi⸗ 

Ki ops eng Common Bench, o2 Ex- 

chequer 2 that Authozities in una — ſhall 

be taken to be done bp that bp which thep have power to 

No Action a- bail, and that is as Judges of the and not as Gaole rs, foꝛ by 

viinſt Judge, this thep have no power to Bail ann, and in this capacity chen are 

only ſubjett to an eſcape, vide Dyer 163. Erro2 cannot be aſſigned in 

that which the Court of Common Bench do as Judges, vide 12 E.4.19. 

Conſpiracy lies not fo that which a Jultice doth as Judge of Ke- 
co2d. Querens nil capiat per breve. 


Mich. 8 Car. 
Hickes verſus Mounford. 
Trin. 7 Car. Rot. 514. 


Repleyin. Eplevin bꝛought bp Walter Hickes againſt Simon Mounford, and 
. R others, the — make Conuſance as Bapliffs to Sir ohn 
Elliot, Executo2 of Richard Giddy : And that the place contain twentp 

acres, and was parcel of the Mannoz of Trevelun: And that Thomas 
Archbiſhop of Vork, and Cardinal, and thee others were _ of the 

annoz 


— — 


— — 


Cole verſus 121 
| Wilkes. 


Mannoꝛ whereof, &c. in Fee, and the third of June 11 H. 8. by Deed 
inrolled gzantedro King H. 8. a ient-charge of fifty Marks per annum 
out thereof in Fee, with clauſe of Diſtreſſe, and convep the Kent by 
diſcent to E. 6. Mary, and Elizabeth,who bp her Letters Patents gꝛan⸗ 
ted it to Richard Giddy fo life, who made the ſaid Sir John Elliot his 
Executoz, and died, and {oz ſuch a ſumni arrear then Avow, &c. 

The Plaintiff pleaded in Bar to this Avowyp, and confeſſed the 
Seliſin of the ſaid Arch-biſhop , and the others, and laid that the ſaidi 
Arch-biſhop and the others, the fourth of June 11 H. 8. enfcoffed Peter 
Edgecombe in Fee of the ſaid Mannoz, who conveped it to Richard 
Edgecombe Knight, who entred, and licenſed the Plaintiff to put in 
his Beaſts, which he did, and that then were there, untill bp the De- 
fendants diſtrained,abſq;hoc,that the ſaid Arch-biſhop and the others, 
the aſozeſaid 3 June, 11 H.'$. gzantedthe laid Kent to the ſaid King and 
his Yeirs, Modo & forma prout the Defendant alledged, Et hoc para- 
tus eſt vetificare. ; : | 

The Defendants lap, that the Arch-biſhop and the others gꝛanted 
the Rent to the — modo & forma ag then had alledged, and Jſſue 

3 and e u 7 

That the ſaid Archbiſhop and the others 11 H. 8. recovered this 
Land againſt Sir Peter Edgecombe, and it was tothe intent of gꝛan⸗ 
ting the Nent to the King and his Heirs, and then of the recovery of 
the Mannoꝛ, out of which &c. to the [aid Sir Peter Edgecombe in tail, 

remainder to the King, and they being leiſedbp their Deed, dated 
the third of June 11 H. 8. ſealed and delivered, which is tound in bc 
verba and that it was inrolled afterwards,yviz. 7. June gꝛanted the ſaid 
Kent to H. 8, Et ſi ſuper totam materiam, the Court adjudge it a Gzant 
by Deed the third ol June, 11 H. S. then fo2 the Defendant, &c. 
And upon argument at Bar, and conference had, we all declared 
—— opinion, and agꝛeed that Judgment ſhould be given fo2 the Defen- 
ants. ; 

The firſt reaſon was, that the Jſſue is jopned upon the Gzant modo T'2verſ* of a 
& forma, and not upon the dap, as is offered bp the Traverle, but up- —5— 
on the Gꝛant modo & forma: And the matter found is generally as 
is alledged, vide Littleton, Title Releaſe, that modo & forma avoid and Spell Verdict 

2event the matter of dap, and goes ſolelp to that which is materiallœ 

Mind by any thing which appears - theVerdre, there is no intervening Speculconclu- 
matter after the third dap, and betoze the ſeventh when the Deed was bon Concra- 
enrolled, and then it is a good Gꝛant of the third of June, vide H. 7. 31. 2 —— 
Then the ſpeciall Conclusion found, which is contrary to Law, ſhajl Ceschde not 


I I 


- - he Iudges. 
nclude the Judges to give Judgment accoꝛding to Law. : 
ks ” Ind o Judgment was given fo2 the Defendants. 
Mich. 8 Car. 
Cole verſus Wilkes. 
Debt. 


Ampſon Cole bzought an action of Debt upon the Statute of 2 E. 6. Debt upon 
Sagal Lens Wilkes, Trpall at the Bar: A Leaſe was made de Stature of 


to two, they enter andoccupp,and ſet not out their Tithss, Debt was Tis 


one joint leſſee. 


at them, it lies not. 
bꝛought againſt one ol th 9 41 ths 
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N Glaſier verſus 
Caſe. Heliar. 


Sir John Ge- 
Aras Cale. 


Againſt 1 Te- 
nant in Com- 
mon. 


Amendment 
of the procla- 
mation of a 
fine, 


Caſe, 


Words. 


But here it was found, that one onſyoccupy the Land, and there- 


foze the action well lies. ; 
And a Caſe was ſhewn, Mich. $ Jac. An action of Debt was bzought 


upon this Statute, by Sir John Gerard againſt two Tenants in Com- 
mon, and it appeared that one of them ſer out his Tithe, and that the 
other afterwards took it andcarried it away, and adjudged that the 
action lies only againſt him which carried it awap. 


Pach: 9 Car. 
Scrilley's Caſe. 


[] Pon motion made in this Court fo2 the amendment of a Pꝛocla⸗ 
mation of a Fine ſevied bp $trilley of Tands in Nottinghamſhire , 
Mich. 11 Eliz. The 
the Fine were well, but in 
is delivered to the Cuſtos hrevium bp the | 
——— — — was entred to be made! 5 73 7 5 

it ſhould have twentp third dap of May, an 

iſion of the Clerk: N r 


was of opinion that it thould be amended foꝛ the Ju- 
2 
2 
ment: But it being thenriſpzifion of the Clerk, it ſhall be amended, 


as inthe rale Coke lib. 8 Blackamorestdſe. 
nas and entred befoze the Oziginall ſhall be 
amended, 


ed 
the Tranſcrapt a Hare ofthe Fine which 


the Btaruce 


exemplified 


5 5 
to Fines exemplified accozding to the ſaid Statute. 
N And therefozert was awarded to be amended. 


— ͤ ſ— — 


Paſch. 9 Car. 
4 Glaſier verſus Heliar. 
Suſſex, : 


© bought an action upon the cale foꝛ wozds againſt Heliar , 
and ſhewed, that thꝛee Colliers being in an houſe in Suſſex , were 
feloniouſlp burnt inthe ſaid houſe, and ſhewed, that two o2 thee men 
were.mdiced, convicted,and executed foꝛ the ſaid Murther the Defen- 
dant knowing thereot, md intending to bꝛing the Plaintiff in perill of 


his life, ag acceſſarp to the ſaid Murther, ſapd to him, vary diſt 
9 ring 


ä 


Smith verſus Edwards werſus 123 
Cornelius. Laurence. 


bring Faggots a mile and a half to the burning of the Colliers: And af- 
ter Verdict fo2 the Plainriff, and motion in Arreſt of J t, It Felony, 
was adjudged that the wo2ds were actionable:Fo2 if a Manon houle 
be burnt feloniouflp, to ſap, You brought fire to ſet in the Thatch of the 
houſe which is burnt, it is actionable. 

Judgment pro quetente. 


4 Fe — 


Smith verſus Cornelius. 


Sout hamp. 
Ohn Smith Town-Clark of Southampton, bzought an ation ale. 
J'e caſe againſt one Cornelius an Atcomep of this Court, and thew, = 
of good fame, and Town-Clark of the Maj 


intif 


a J 
And the Detoavant interving to 7ew him 
to dz and to tauſe cler ke. 

him to loſe hig Office, ſaid to him, Thou haſt made many falſe Certifi- 
cates to the Major and Burgeſſes in that Court, and the mote thou ſtir- 
reſt in it, the more it will ſtink. 

And it was adjudged that thele s are not actionable. 

r. Becauſe that it is not alledged that there was any Colloquium Colloquium 
concerning his Office of Town -Clark. 

2.Becaule that it appears not in the making of Cer- 


theCount that 
tificates bel * — t tuſtodp or them. 
be falſe, and pet a topht oye know them 


At mi 
to belle, that He Have made kalle malieiouſſy: And therefoze 


udgment was giben koz the Defeiidant. 
22 this Cale was moved again by Hitcham, the firſt dap ot Trinity 


Term next, And then Judgment was affirmed, 


Edwards aus Laurence. 


— 
2 


WY 
8 


Trin. 5 Car. Rot. 2488; 
Suff. 


Achel Edwards bꝛought an action of Treſpaſſe againſt Richard Treſpals 
R Laurence fo bꝛeaking ofher Cloſe. 

The Defendant in Bar to the new Aſſignnient , plead, that befoze Traverſe ef 
the time of the Treſpaſſe ſuppoſed to be done, one Francis Tayler wag Sciſin. 
ſeiſed in Fee of the Tenements wheok, &c. and fo being ſeiſed died, 
whereby it defcended to Francis his Son and Heir, who being leiſed 

thereof ð Car. demiſedit to the Defendant foz two years, by vertuc 
whereofhe entred, and gives colour to the Plaintiff by a Gzant made 

to him by Francis the Father, where nothing paſſed thereby, and ſo ju⸗ 


ſtifie. 
| aintiff teplycd, that long betoze Francis Taylor the Son had 
* one Francis Taylor Grand-father ok the ſaid Francis was 1 
| | | . 


ELLE 4 
* — —— 


An" — 


2 


N e * 8 rent * 7 
—— — — — kæ1!Ä — —— E —— 
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Dawe verſus 
Palmer. 8 


Crſe* 


— 


Words of a 
Tradeſman. 


Trade of Fulling, and therebp acquired his ivelyhoo 
good Credit, &c, The Defendant faid of him, Truſt him not for he 


ſeifedin Fee, and beloze the time ofthe Treſpaſſe fuppolcd, viz. 8 Jac, 
in conſideration of a Marriage to be between the laid Francis his Son, 
and the Plaintiff,fo2 her J oynture made a Feoftment thereof to the ute 
of the ſaid Francis, and Rachel the'Plaintiff, and to the Heirs of the 
ſaid Francis, upon the body of the Plaintiff begotten, the remainder co 
the Heirs of Francis inFee , and ſhewed the marriage, and that by 
fozce of the Statute ot 27 H. 8. they were ſeiſed ut ſupra is limited, 
Abſque hoc, that the afozcſaid Francis Tayler the Father of the atoze- 
ſaid Francis the Son, dicdſeiſed of the Tencments aforeſaid with the 
Appurtcnances, de nova aſſignat. in his Demeln ag of Fee, Modo & 
forma prout prædictus defendens ſuperius allegavit, & hoc paratus eſt yeri- 
ficare, &c. unde, &c. whereupon the Defendantdemurred. | 

Vide 3 H. 6, Brook Traverſe, 30 H. 6. 7. Brook Traverſe 359, Jn Tref- 
pare the Defendant plead his Frechold, the Plaintiff plead rhe dying 

ſed of his Father, and that he is Heir and entred, and that the De⸗ 
fendant diſſeiſed him, the Defendant traverled the Diſſeiſin, and not 
the dping ſeiſedofhis Father, and good, vide the laid Book of 30 H. 6.7. 
by priſot, if I in Aſſiſe plead that mp Father died ſeiſed in Fee, & that 

entred as Son and Peir to him, and was ſeiled untill by R. diſſei⸗ 
ed, who enfeoffed the Plaintiff, upon whom J entred, here the Diſſei- 
ſin is not traverſable, but the dying ſeiſed, vide 33H. 6. 59. Wangſord 
put this.caſe, In Aſſiſe if the Defendant plead that his Father wag 
eiled and died leiſed, an dgivecolour to the Plaintiff, the Plaintitf 
ought to traverſe the dying ſeiſed, and not the poſſeſſion ol the Father, 
which is the tauſe of the dying ſeiled. 

Vide 30 H. 6. fol. 4 Entrp in nature of an Aſſiſe, the Defendant 
plead that w. was leiſed in Fee, andenfeoffed him, and give colour, 
the Plaintiff replies that W. was ſeiſed in jure Uxoris, and that he 
had Iſſue, and his Wife died, and he was Tenant bp the Curteſie, 
and made a Feoffment, ſans ceo, that w. was ſeiſed modo & forma, 
and Iſſue take, and there it is ſaid, that the Aue is well taken. 

This cale was adjudged foz the Plaintiff, becauſe that no dying 
feiſed is pleaded, ſo that it might be traverſed , but with a Sic ſeiſitus 
obijt. And the matter oper cane here, is the lein in Fee mo- 
do & forms, fo by the Replication Seiſinjopntip with the Plaintiff, 
and to the Heirs of the bodp of the laid Francis, with a Fee-ſimple in 
him, is confeſſed, and that is good with the Traverſe. 

Memorand. Chat this Caſe was moved bp Serjcant Hitcham, Trin. 
10 Car. And Serjeant Hedley moved fo2 the Defendant, and voitehed 
5 H. 7.7. and the fiecozd wag read, and all the Court agꝛeed that it 
— * Traverſe, And that Judgment ſhould be given fo2 the 
Plaintiff. | 


—— ND7i——— —— — — — — — — — —— — — — 


Cee ee 


——ͤ—ͤ— 


Paſch. 10 Car. 


I 


Dawe verſus Palmer. 


you Dawe Plaintiff againſt William Palmer, in an action upon the 


Cale, and count that whereas he was a Fuller, and he uled the 
d, and wag of 


OWcs 


Deancs Knight verſus 125 
Caſe. 5 ? Copping. 


— = cor =p youre a — is not worth 1— Groat: And at ano⸗ 1 Cro. 2s g. ace. 
ther day he laid, He is a Bankrupt Rogue; And upon Not guilty plea⸗ 
ded, 2 aintiff and gave entire — 

And it was moved in Arreſt ot᷑ Judgment, that the firſt woꝛds were 
not actionable, and then the Jurp having given entire Damages, the 
Plaintiff ſhould not have Judgment fo2 anp part, vide Osbornes caſe, 
Coke lib. 10, But in this cale after many debates, it was reſolved 
the Court, that the Plaintiff ſhould have Judgment. Foꝛ the fir 
woꝛds are actionable at Common Law befoze the Statute , Truſt him 
not, he is not worth one Groat. Go not to buy of J. S. (a Merchant) 
for he will deceive you. Of an Jnn-keeper, Go not to ſuch an Inne; 
for he is ſo poor that you can have no good entertainment. Of an Attur- 
ney, Uſe him him not, for he will couſen you. All theſe wozds are actio- 
nable. He will be a Bankrupt within ſeven daies. 

And fo2 the other wozds, That he is a Bankrupt Rogue, that is refol- 
ved Coke lib. 4. to be acttonable. And it wag a Caſe Paſch. 10 Car. in a 
Wzit of Erroꝛ bꝛought in the Exchequer Chamber, upon J 2 
given in the Kings Bench, between Dunkin and Laycroft , fo wozds ©? * 
ſpoken of a Merchant, who had been at Hamborow in partibus tran ſ- 
marinis, and there had uſed the Trade of a nt and Facto2. Thou 
(innuendo the Plaintiff ) cameſt over from Hamboꝛow a broken Mer- 
chant ; And adjudged actionable , and ſo affirmed in the Exchequer 
Chamber. And upon all thele Authozities the Court gave Judgment 
koꝛ the Plaintiff. 


—_—_ 


Mich, 10 Car. 
Deanes Caſe. 27. Eliz. Cap. 


Ds, being robbed in an Hundꝛed in Kent, bꝛought an action upon 

the Statute of due and Crp , and a ſpectall Ver dict being found, : 

the Point intended wag. — 
If one be aſſaulted to be robbed in one Hundred, and he eſcape and — —4 

flye into another Hundred, and the Theeves inſtantly purſue him, & rob tker;the laſt 

him there, if the Hund. in which he was robbed ſhould be ſolely charged. Chargable. 
And the opinion of the Court was, that it ſhould, but upon reading 1nhabirancs at 

the Recoꝛd, this appeared not to be the Caſe. And the Court wag in- tbe Execurion 

fozmed, that the Sheriffs had taken the Goods of one in erecution, — at theRob- 

who was not inhabiting within * —— at the time ol theñobbern 

committed, but came akterwards: And the Court was of opinion that 

he wag not chargeable March's Rep. 11. per Bukly Contr. 


3 Nich. 10 Car. 
Knight verſus Copping. 


Obert Knight bzought an action upon the cale againſt valentine Caſe. 
A Copping one of ttoꝛneys ofthigCourt,+ count, That whereas 
one Edw. Loft had bꝛought an action of debt foꝛ zol. againſt him: And : 
thereupon ſuch pꝛoteſſe was that a non prof, was entred, & coſts of zos. — _ of 
aſſeſſed fo2 che now Phainriff, the now Defendant being Attoznep fo? egrjog Judy. 
theſaidEd.Loft having notice thereof, undulp and malictouſty pzocured ment after non 
ta be entred foꝛ the ſaid Ed.Loft,againſt the now Plaintiff, „and ta- 
t ſued erecntion againſt him, whereby he was taken and impꝛiloned, king in Execu- 
untill we was delivered by a w2it of * Jon vo 
e 


Baker werſzs ? 


Huckiag, 


The Defendant Proteſtando, that there was no ſuch Judgment foz2 
the ſaid Edward Loft, againſt the ſaid now Plaintiff, no2 that hc was 
taken in Execution thereupon, foꝛ plca laith, that there is not anp 
Recoꝛd of the ſaid Non Proſ. | 

The Plaintiffreplics, that at the time of the laid Judgment en⸗ 
tred fo2 the ſaid Edward Loft, Aud when the now Plaintiff was taken 
in Execution and impriſoned thercupon , the ſaid Judgment of Non 
proſ.againſt the ſaid Edw. .. and the Award of Coſts were in full foꝛte 
and effect: But that afterwards. viz. ſuch a time, as well the ſaid 

Judgment de non proſ. as the ſaid Judgment of thirtp pounds Debt a- 
— - now Plaintiff were evacuated, whereupon the Defendant 
murred. 

And it having ben often debated by Hitchrm fo2 the Defendant, and 
Henden fo2 the Plaintiff; And now upon Oyer of the Kiccozd and of 
the Judgment, the Court gave Judgment fo2 the Plaintiff. | 

nd the Loꝛd Finch ſaid, that this action upon the caſe is gꝛounded 
upon two misdemeanours. 

1, The pꝛocurenient of the ſaid Judgment fo2 Edw. L. atfer a Non 
pro. entred fo2 the Defendant : though the Judgment was erro- 
neous, pet the now Plaintiff was vered and impz1ſoned thereby, which 
indeed is the clauſe of this action. 

2. The taking of him nnlawfullp, when the firſt Judgment de non 
proſ wag in foꝛce and the Plea of Nul tiel Record go only to one of the 
Caules: And admitting that there was never a Judgment de non 
prof, but that the Defendant had unlawfullp pzocured a Judgment, 
and take Execution thereupon, and pꝛocured the Plaintitk to be ta⸗ 
ken in Execution and Impꝛiſoned, this is caule of action: And to 
that he hath not anſwered, and therefoze he ought to have pleaded Not 

Proteſtation. guilty to that which he takes bp pꝛoteſtation. 
Judgment pro querente. 


ͤ—ũ4—ũ——ö —— — 


Paſch. 11 Car. 


Baker verſus Hucking. 
— 5 —ĩ 9 Keverſion jopn by Deed in a Leale f 
; ant intail, in Keverſion jopn by Deed in a Leale fo? 
1 kee in Keverſion deviſe the Land bp his Will to one in Fee, 


= in tail and dieth, Tenant in tail dies without Iſſue, and the Heir of him in 
and he in Re- Ne berſion, and the Deviſee claim the Land. 
verſion make And the lole queſtion is, if this Leaſe be a diſcontinuance, and it 
-—_ kor mas adjudged a Diſcontinuance, and then the Deviſe void fo he had 


not a everſion. | | 
Diſcontinu-. © And the difference was taken, when Tenant foz life, and he in Re⸗ 
ance. verſion jonn in a Leaſe by Deed fo? without Deed it is firſt a Sur⸗ 


render, and then the Leaſe oꝛ Feoffment ofhim in Keverſion (it ſhall 
be the Teaſe of Tenant foz life, ſo long as he live,and after the Leaſe of 
him in Keverſion, and pet thepſhalljapn in a Wꝛit ot Waſt. 
And in this caſe there is noqueſtionbut if the Teafe had been mode 
v. Inft.g2. b. ſolely by Tenantin tail, that then it were a Diſcau and the 
joyning of him in Keverſion alters it not, fo2 that amiau fo nathing 
1 


Laſhbrookes Davies 127 
Caſe. Caie. 


but as a Confix mation, and is not like to Bredons taſe; Coke lib. 1. fol. 
76. Where Tenant fo2 life, and he in remainder in tail levp a Fine , 
fo2 every one there paſſeth that which lawfkullp he may. 
And upon Argument it was adjudged that it was aDiſcontinuance 
and not the Leaſe of him in Nevernon, but his Confirmation. 
Juſtice Crooke differed in opinion. 


te. 


Mich. 11 Car. 


Laſhbrookes Caſe. 
Somerſet. 


13 Laſhbrook an Attomep of this Court bꝛought an action of 

Treſpaſſe againſt 1. S. foꝛ entring into his honſe and _” bis 
Cloſe. And in the new Aſſignment he alledged the Treſpalſe ro be in 
a houſe called the Entry, and in a houle called the Kitchin, and in his 
Garden, and in one Cloſe called the Court. 

The Defendant as to the foꝛce, &c. and to all heſides the Entrp & Warrant ts 
plead Not guilty; And as to his entry into the Curt and Kitchin , four, and two 
and the Tenements afozeſaidof the new ä he plead that he * em exe- 
had bꝛought an action againſt a womanfoz Treſpaſſe, and had ſo p2o- 
teeded that he recovered, and had execution directed to the it of 
Somerſerſhire, and thereupon a Warrant directed to four ſpecial - 

Iiffg, ta arreſt the ſaid Woman, and two of them at Minehead. tn t 
County of Somerſetſnite, arreſted her, and carried her to the houſe of the 
Plamriff in Minehead, being a Common Inn, and the Defendant en- 
tred into the laid houſes called the Entrp and Kitchin, and the Te- 
nements atoꝛeſaid of the nem Aſſignment, to ſpeak to theBayliffs,and 
to warn them to keep her ſafe: And as ſoon as he could he returned, 
wherenpon the Plaintiff Demurred. 

And now Henden took two Exceptions, the firſt was, 

1. That the Defendant had not pleaded to all the Cloſes, but that 
was over-ruled,fo2 he juſtified in thetenements afozeſaid of the new 
Aſſignment. | 

2. Theſecondwas, that the Warrant to the Bayliffs was to all, Authority 
and not Con junctim and Diviſim, and theretoze it ſhould be by all, and joint Execured 
not by two onlp. . (everally, 

To that it was anſwered and reſolved, that when a Sheriff makes 
ſuch a Warrant, which is foxthe Execution of Jultice, that may be by 
anp of them, fo2 it is Pro bono publico: And the very Cale wes adjudg- 
ed 45 Eliz. between King and Hebbs, Coke Liteleton' 187. b. 

And Judgment was given foz the Delondant. 


—— —— — — 


Hil. 11 Car. 
q Davies Caſe. 
Hereford. .,, | ; | 
Avies ant Afto:ueꝑ of this Court, bzoughtan action 45 85 - words 


zthele Woꝛds, if 11iſt I can prove him Perinred : 
mon 


Aliton verſas 
Andrew. 
Not affirma- nion of the Court was, that they were not actionable,fo2 there is not 


tive. anp Affirmative, that he — — but a thing which is Arbitra⸗ 
ry, and ſaies not that he d do it. Judgment pro Deſend. 


Mich. 7 Car. Rot. 1097. 
Alſton verſus Andrew. 
Suff. 


Eter Alſton Executo2 of Peter Alſton, b2ought an action of Debt 
mode upon an Obligation of a hundꝛed and twenty pounds againſt Wil- 
* i. liam Andrew , and Edward Andrew, and count, That the Defendants 
gee make the AND one Francis A. became obliged to the Teſtatoꝛ, &c. and that thep 
lame perſov did not pap it to the ſaid Teſtatoꝛ in his life, no2 to the now Plaintiff, 
Executor. and one Frgncis Andrew Co-erecutoz with the Plaintiff , who is ſum⸗ 

— the Plaintiff admits to alone with the. ſame 
Francis, &c. 

The Defendants demand Oyer of the Obligation which is entred 
in hæc verba, and plead that Francis A. in the laid Wziting named, af- 
ter the making thereof, made the laid Francis Andrew and Barb. A. his 
Executoꝛs and died: And that the ſaid Francis A. accepted the Bur- 

Hob.ro.Fryers then of the Teſtament : And after the ſaid Peter Alſton the Teſtatoꝛ 
Cale, made his will, and Conſtituted the Plaintiff and the laid Francis his 
| CErecutozs, and died, Et hoc paratus eſt verificare, unde, &c. whereupon 
the Plaintiff demur. 
ich,2 Jac. Rot. 2663. Garret Trugeon Plaintiff againſt one An- 
Trugeenand thony Meron and others the Adminiſtratoꝛs of Benjamin Scrivin up- 
Meron. on a ſingle Bill : The Defendants demand Oyer of the Bill, wherebp 
it appears, that one John Simcocks was obliged to the ſaid Trugeon 
jopntlp and ſeverally with the laid $crivin, Quibus lectis & auditis , the 
Defendants ſapd, that the ſaid Simcocks died inteſtate , and that the 
Adminiſtrationof his Goods wag gꝛanted to the now Plaintiff, who 
accepted the Burthen of the Adminiſtration, and Adminiſtred, the 
Plaintiffdemurred, and Judgment againlt the Plaintiff. 
x Croke 373. 8E. 4+ 3-21 E. 4. 2. Lit. 264. b. 20 E. 4. 17. It the Debtee makes the 
Contr. Debto2 and others his Ex ecutoꝛs, the Debt is diſcharged. : 
Plowd 186. _ Mich. 9 Car. Banco Regis, Rot. 373. Anne Dorcheſter Exetutrix of 
— age Anne Row, Plaintiff againſt william Webb, in Debt upon an Ob⸗ 
acdc ligation of five hund2ed pounds, the Defendant demanded Oyer,where- 
Dorcheſter and hp it appears, that the Defendant and one John Dorcheſter were obli⸗ 
ebb i Croke. ged.jopntlp and ſeveralipin the ſaid Obligation. 
372+ T endant plead in Bar, that the laid lohn Dorcheſter made 
the Plaintiffhis Executrix, who pꝛoved the Will, and had Goods ſut- 
ficient in her hands to pay the ſaid Debt. : 

The Plaintiff reply, that befoꝛe the death ofthe ſaid Anne Row the 
Obligee, ſhe had fully Adminiſtred all the Goods of the laid John 
Dorcheſter. Demurrer and Judgment foꝛ the — 

And in this caſe it is not ſhewn, that the ſaid Francis and Peter, oꝛ 
anp of them pꝛoved the Will of the ſaid Obligee, oz that they admini⸗ 
ſtred his goods oꝛ that then had ann goods ol the bligoꝛ to adminiſter 
at the time of the death ofthe Obligee, as it ought to have ben ſhewn: 
And the ſaid Francis Executo2 of the Oblige, and allo of the G — 

e 


— 


— — 


Liberty may not be given to Priſoners 129 
by torce of a Habeas Corpus. 


refuſed to be Exetutoꝛ to the Oblige, and never Adminiſtred, and ne⸗ 
ver medled with the Goods of the Obligee, and ſo the Debt is not re- 
leaſed in Law, as by the laid Caſe andfo2zmer Judgment appears. 

This Cale had been offen argued by Serjeant Hedley, and of the o- 
ther part by Serjeant Hitcham, and affirmed, that once Judgment 
was given koꝛ the Defendant, but it pet depends, 


Trin. 12 Car. 


4 Emotand. Upon Petition exhibited to the King bp the Pꝛiſonerg Liber 

IVI of quality, 151 were in execution in the Fleet, 25 Bench, — 
and Marſhalſey, to have liberty in the time of Inkettion, and fo2 pꝛe⸗ to Priſoners 
ſervation of their lives to have liberty by Wits of Habeas Corpus to ®? — 8 
go into the Country, upon ſecuritp given to the Warden and Mar 
ſhal fo2 their return. The King (out ot the'gzeat careof their ſafcty) 

referred their Petition to the Loꝛd Kiceper Coventry, and that he, with 

the advice of the Judges, ſhould conſider by what wap it might be 

done: and the eightecnth dap of June we attended the Loꝛd Keeper at 
Durham-houle ; and there upon conference and conſideration of a foz- 

mer Reſolution which was at Reading in Mich. Term laſt, befoze the 

ſaid Lozd Keeper (where were pꝛeſent all the Judges,beſides mp ſelf.) 
That theſe abuſive Habeas Corpus were not lawful, and that the War- 
den and Marſhal were then called and warned, that ſhould not 
ſuffer their P2iſoners to go into the Country, as theꝝ had uſed to do, 

bp colour of ſuch Wzits : This which follows was lubſcribed. 


E are of Opinion, that the Writ of Habeas Corpus is both bean Cope 
Ancient and Legal; but as the Writ doth not, ſo no 

Rule can Authorize the Keeper of the Priſon to giveli- 

berty to his Priſoner, by colour of ſuch Writ, but the ſame 

is an abuſe againſt Law, and an Eſcape in the Keeper, it 

he let the Priſoner go by ſuch Writ. 


We find, that neither in the twenty fourth year of Eli. when — 

the Term was Adjourned to Hertford. Not in the 34h61 
of Eliz. in which year it was Adjourned to Hertford. 
Nor in the 35th of Eliz. in which year it was Adjourned 
to St. Albans. Nor in 1 Jac. in which year the Term was 
Adjourned to Wincheſter, Nor in the firſt of King Charles, 
in which year it was Adjourned to Reading. (In all 
which years there were great and dangerous ſafedtions of 
the Plague) there was no ſuch courſe to ſet Priſoners out 
of Priſon by Habeas Corpus ; but we find it a Novelty bc. 
gun of late years, 


But We think, that if the danger of Infection ſhall grow ſo 
great, as it ſhall be found neceſſary to provide for the 
ſafety of the Priſoners (who may at all times provide 
for themſelves by pay ing * „ and — 

ence 


— 


Liberty may not be given to Priſoners 
by force of a Habeas Corpus. 


3 


dience to juſtice) then a courſe may be taken that ſome 
certain houſe may be aſſigned for the Warden of the Fleet, 
in ſome good Town, remote from the Infection, and the 
like for the Marſhal of the Kings Beuch, in ſome other 
Town, where they may remove ſuch Priſoners as have 
been Petitioners to his Majeſty, and there keep them as 
Priſoners, Sub arcta & ſalva Cuſtodia, as they ſhould be 
kept in their proper Priſons, and not to be as Houſe- 
keepers in their own houſes; and by this means they will 
have the like to avoid the Infection, as other Subjects have, 
and not make the lufection a cauſe to abuſe their Credi- 
tors, or delude the courſe of Juſtice. 


John Bramiton 1.) (Humpb. Davenport 6, 
Richard Hutton 2. \William Jones 5. 
George Crooke z. Thomas Trevor 8. 
George Vernon 4. Robert Barkley 9, 
Francis Crawley 5.) ( Richard Weſton 10. 


To Sir John Bramſton Knight, Lord cbief Ju. 
ſtice of England. 


My very good Lord, f : a 

Have acquainted his Majeſty with your reſolution, 

and your Brethren, about Writs of Habeas Corpus, 
his Majeſty doth exceedingly approve the ſame, And 
hath commanded me to let you know, that his Ma- 
jeſty would not recede from that which you have ccr- 
tified, And prays you and the reſt of my Lords the 
Judges, to obſerve it conſtantly , according to that 
reſolution under your hands: 


Hampton Court, 19 Zune, 
1636. 


Tour Loraſhip's aſſured, 
Tho. Coventry, C. J. 


Mich. 


D - 


Hutton verſus ( (Lord Digbies | I _ 
Harriſon. Calc. 


—— — — 
—— —  — — 


— 


Mich. 14 Car. 


Juſtice Huttons caſe verſus Hariſon. 


M Emorand. That 28 Aprilis, 14 Car. Juſtice Hutton argued in the 
Exchequer Chamber in the Caſe adjourned thither, upon a Scire 
facias bp the Ring againſt Hampden foz Ship-money, in which he was 
of opinion, that as well fo2 the matter ag fo2 the tozm, upon divers 
en to the pleading, Judgment ſhall be given againſt the 


Akterwards, VIZ. 4 Maii, Thomas Hariſon Batchelo2 of Divinity, 
and perm of Creake 1 tame to the Court of Common 
Bench ice Hutton, and Juſtice Crayley then being there givin 
Kules and Ozders) and laid, I accuſe M ” uſtice Yutton Led aer Words againſt 
ſon, foz which he was committed to the cuſtodp of the Warden of the Juice #491 
Fleet by Jultice Grawley 3 and after bp the direction of the King , he Cole 53: 
was inducted in the Kings Bench, and convicted and fined five thouſand 
— to the King : Juſtice Hutton pꝛeferred his Bill againſt 

im there, and recovered ten thouſand pound Damages. 


— md 


Lord Digbies caſc. 


M Emorand. That in the Parliament Holden primo Car. It was Triat of a Peer 
reſolved by the Judges upon conference concerning the Lo2d, how, v devant 
Digby, Chat when anp Per ſhall be p2occeded againlt fo: Treaſon, 115. 

that ought to be bp Jtidicnent, and that being done, then the King is 

to appoint a Per to be Steward fo2 the time, and then to p2oced to where trial of 
Arratgn him, o2 otherwiſe to tranſmit this Jndictment bp Certiorari, Treaſon by the 
to the Parliament, and there to pzoceed, vide 10 E. 4-6. 1 H.4.1. vide * — 
Coke Lit. ſol. 26 l. b. Oz otherwiſe copzefer a Bill in the Parliament, 3 be 404 
which ought to be paſſed bp both Houleg, and then it ig attainder by jo. 
Parliament, and ſo it was done, 5 R.2.54. . 

But in this Caſe,it being that the Treaſon objected againſt Trial for Tres 
him, was ſuppoled to be done Oult le mere, and made Treaſon by the bon done i 
Act of 3 Jac.cap.4. that cannot be tried but by Indiament, to be taken Part over-0en: 
befoze the Juſtices of Aſſiſe, and Gaol-deliverp,where the party was KW 
taken, oꝛ — — of the Kings Bench, any Law, Cuſtome. 
Statute, o2 uſage to the contrarp notwithſtanding ; And lo it cannot were. 
be tried bp the Statute of 35 H.8. cap. 2. in what place oꝛ Shire that 
the Kings Bench ſhall be, fo? this Statute had fo? this Creaſon pꝛelcri⸗ 
bed a ſpecial fozmof Trial, and the place where he ſhall be taken 
ſhall be expounded, the place where he is impꝛiſoned, as upon the Sta- 7,1 for two 
tute of Soldiers: Andhe which is charged to have two Wives living, wives, where. 
ſhall be tried in the place where he is taken, which is the place where 
he ig imp2iſoned, vide 2 laſt. 49. | 


Trin. 


132 Queries —— un verſus 
Aliens, Burton. 
R — — 


Trin 12 Car. 
8 Uzries upon the Statutes of 1 R. 2. cap. 9. 1 H.. cap. 2. 14 H. 8. cap 2. 
6 the Detrees in the star chambet made 20 H. 8. and confirmed 21 
: H.8.cap.16. 22 H. 8. cap. 8. 32 H. 8. 16. and other Statutes concerning 
Aliens, and the Statute of b Eliz. cap... 
1. Whether the Statute or Kli⁊. cap. 4. doth repeal the fozmer Sta- 
— concerning Aliens, taking Appꝛentites, Journy-men,and Ser⸗ 
ants. ; 
2. Whether Aliens made Denizens, map ule anp handpcraft with⸗ 
in the Realm, otherwiſe then as Servants to the Kings Subjects. 
Memorand. That on the ſeventh dax of July, Me met at Serjeants Inne 
in Fleetſtreet (Mr. Atto2nep-general being there) and We debated 
the matter, and upon peruſal of the Statute of 1 R. 3. cap. 9. and the 
other Statutes: And upon lome miſ-xecitalof the Statute 1 K. 3. 
by the Statute 32 Hl. 8. cap. 16. And upon differences of the Pzinted 
Statute from the Parliament Koll, as was ſuppoſed, upon ſhewing 
of an old Bok of Statutes, which was in French, andbzought by my 
Bother Crook; and upon the mtricacy 'of the Statute , We could 
not reſolve on the ſudden, upon theſe: Queſtions at this time, noꝛ un⸗ 
icſs the Parliament Roll unght be ſeen. 
— upon peruſal of rhe Statute of 5 Eliz. cap. 4. We all reſolved 
and ag:ced. | 
Reſolves upon That all Aliens and Denizeng. are reſtrained bp the Statute of 
the Statute of 5 Eliz.cap.4. That then map not uſe any 282 mentioned in the 
5 E55.c)-6 faid Statute, unleſs thep have ſerved leven pears as Appzentices 
horns within this Aealm, actoꝛding to the pzoviſion of this Staruce : This 
ilysverſus Was let down in w2iting by Sir John Banks his Majeſtieg Attoꝛney 
Foot, 1657. General pꝛeſent: Sir John Bramſton chief Juſtice of England, Sir 
/ per S. Johns John Finch chief Juſtite ot the Common Bench, Sir Humphrey Daven- 
Ci.Jjut.B- port chief Baron, Baron Denham, Juſtice Hutton, Juſtice Crook, 
ving 7 years to Baron Trevor, Juſtice Crawley, and Baron Weſton, the other Judges 


the Trade in being abſent, viz. Jones and Vernon. 
Rotterdam, may , 
ſet up in Lon-⸗- N Ir DN 8 


40. b 
Hil. 12 Car. 


Souſer verſus Burton. 


O® Widow Souſer bzought an action of the Caſe againſt Burton, 
in theſe wozds, Thou old Witch, thou old Whore, leave off thy 
Witching, or elſe thou ſhalt be hanged or burned, if I can do it. And 
upon Not guiltp pleaded, and Derdict fozthe Plaintiff,it was moved 
in Arreſt of Judgment; and it ſeemed to Lo2d Finch, Hutton, and 
Vernon that the action tap not, without ſhrwing that ſhe did any ac of 
Witchcrafc, fo2 which the pain of Pillozp and Impꝛiſonment ko two 
pears ſhould be inflicted, and the ſecond time Felony: And that the 
"TY wozds, Thou art an old Witch, or go away thou old Witch, are uſual 
Witchcraft, Wo2ds, and old Whore bears no action ; And as to lap, Thou ſhalt be 
hanged if I can do it, it 18 not poſſible that he could do it. 


V.deyant 13. 


But 


Drinkwater. 


; Hugles verſus ; 133 


Burt Jullite Crawley doubted of it at firſt, becauſe that it was alled- 
ged, that it had been adjudgedin the Kings Bench, that an action lies 
koꝛ calling one Witch; But afterwards he ſaid, that he had lpoken 
with the Juſtices of the Kings Bench of their reaſon, who ſaid, that 
they adjudged no luch thing, unleſſe that he ſpoke further, that the 
party had done anp act of Witchcraft puniſhable bp the Statute. 


— — — — 
— H—H 


Hugles verſus Drinkwater. 


water, los reteit of cightcenpounds, by the hands of one william Payne 07 


Appowell, tothe uſe of the Plaintiff, the Defendant plead Ne un- of the Plan- 
ves receivor per manus , &c. and found foz the Plaintiff: And the De- eff. ; no plea 
endant befoꝛe the Auditozsplead,thathe by the appointment of Willi before the au- 

am Appowell had paid it to one John Marſh foz the Debt of the Plain- — — 

tiff, and thereupon Demurrer. And adjudged a bad Plea, and againſt rang f.. 

his foꝛmer Iſſue: And the ſaid Appowell bp whole hands he received r. 

the ſaid ſumm, had not any power to appoint the Defendant to pap it 

to John Marſh , towhom the Plaintiff was indebted; and if that had 

been pleaded in Bar of the unt, to have been done bp the appoint- 

ment of the Plaintiff, it had been a good Bar, vide Dyer 29. 196. 

— 4 —— q — the truth — hot he had been AKeceiver, 

an paid i p the appointment of the party, and pet by this 

Plea be hath loſt the advantage thereof, pin: 


—  _— 


A N action of Account by William Hugles againſt Thomas Drink- In Account 


An. 2.Car. 


M Emorand. t the to. dap of May, An. 2 Car. all the Judges be- 
ing aſſembled at Serjeants Inn in Chancery Lane, by the com- 
mandment of the king, theAttomep General pꝛopounded, that the 1, hat -:@ 
King would be ſatisfied bp our opinion, Whether anp perſon which ts a priconer er. 
arraigned ol Treaſon 02 Felon, ought by the Fundamental Laweg len cd ſhall 
of this Realm to have Councell ; And We all una voce anſwered. _ Coun- 
That when any one is indicted ofFelonp oꝛ Tzeaſon , oz any other 
ſuch offence, the partpought not to have anp Councell, unleſſe it be 
upon matter in Law, as where he demand Sancuary, 02 plead any 
ſpecial matter, and that is agzeed bp Stamford, fol. 151. | 

Allo this extends as well to Peers of the Realm, as to others, vide 
1 H. 7. 23. and the 9 E. 4. 2. and lo it was agzed by all, that although 
the partp ſhall have Countell in an Appeal ol 2 yet if he be 
non-{uited, and the party be arraigned upon the Declaration, then he 
ſhall have no Councell. : 

Allo it was reſolved, that when the party who pꝛoſetute, ſuppoſe 
that the Gꝛand Jurp will not find the Jndicment, 2 therekoꝛe requires 
that the Evidence ſhould be given — to the Jurp at Bar which 
is ſometime done ) vet the party who ſhall be indiced, ſhall not have 
Councell. And the Attozney General was commanded to repoꝛt our 
opinion to the Ring: And this hapned to be demanded upon the gene- 
ral inconvenience that might after enſue in the Cafe of the Earl of 


Briſtol, to whom the King had allowed Councell, | 
M m Mich. 
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Reſolves — 
Souldiers. 


— — 


1 Croke 51 
Reſolves con- 
cerning Soul- 
die 18. 


v. Cock lib. 6, 
fol. 29. 


Penal Laws 
taken ſtrictly- 


Mich. 3 Car. 


Emotand. That the fifth of November, at Serjeants Inne in Fleet- 
ſtreet , there aſſembled the Loꝛd Hide, Lozd Richardſon , Loꝛd 
Walter, Juſtice Doderidge, Baron Denham, Juſtice Hutton, Juſtice 
Jones, Jultice Whitlock, Juſtice Harvey, Juſtice Crook, Juſtice Vel 
verton, and Baron Trevor, to conſider of a Cale which was pꝛopoun⸗ 
ded, which was; : 

One receives Preſſe- money to ſerve the King in his Wars, and is in 
the Kings Wages, and with others is delivered to a Conductor, to be 
brought to the Sea-lide, and with-draweth kimſelf and runneth away with- 
out licenſe, _ : | 

The Queſtion wag, if it were Felony. | 7 

And time being given — to adviſe concerning it, all ag2ecd be⸗ 
ſides Croke, Yelverton and mp ſelf that it was Fclonp. 

And the lole queſtion is, xfaConducno?2 be a Captain within the 57 
H. 7. cap. 1. and the 3 H.s.cap.5.And they aid, that it is not neceſſarp 
that he ſhould be ſuch a Captain as is to lead and command them in the 
War, oꝛ that hal h Skill to inſtrua: But ſuch as hath the leading of 
them by ag:ecment, between the Deputy Lieutenants, and them, and 
that ought to pꝛovide foꝛ the Billeting ol them, and to carrp them to 
the plate of ftande3vous. And one part of a Captain is to conduc, al- 
though that Conduxit be pꝛoperlꝝ to hire a Souldier, pet this name 
Conducto2,with whom it is fo agzeed byJndenture to conduc theSoul- 
diers, is a Captain, within the intent of thole Sratutcs ; and af it 
ſhould not be ſo,thele Statutes(Wwhich are foz the defence of the Nealm) 
ſhall beof little foꝛce. 

But it was agzeed by them, that if theſe Conduco2s( which are ſo 
calledoflate times) be hired to carry them but to one plate, and there 
another Conducto? to receive them, this is not within the Statute ; 
And it ought to be ſuch aConduco? that can give licenſe upon juſt canſe 
to depart. It was ſaid , that they uſed to ſend Captains into the 
Country, but then thep were fo chargable to the Country, and full of 
diſoꝛder, that upon complaint of the Juſtices of Peace, about 43 Elz. 
this courſe was invented,viz. That the Deputy Lieutenants ſhould 

20vide foꝛ them that were pꝛeſſed, foz Coats and Conduc, and then 
lent their Souldiers to a place appointed to be dclivercd to certain pers 
ſong, whom the Queen appointed, to receive them. And it was ſaid, 
that though the Caſe as it is p2opounded might be cleer, pet there are 
manp Circumſtances which ought to be pꝛoved and that are left to 
the diſcretion ol them befoze that he ſhould be tryrd. 

It was unanimouſlp ag2eed, that if one takes P2eſſe-money, and 
when he ſhould be delivered over, he withdzaw himlelk, that is not Fe- 
lony, although he is hired and retained to ſerve. 

But mp Bꝛother Yelverrton and Croke t I were of opinion that this 
nem name newly invented, is not Captain within theſe penall Statutes 
which ought to be talen ſtrictip, vide Ptowden 86. that penalties which 
concern life ſhall not be taken by equity, but if then be within the 
woꝛds of the Statute, then they ſhall: As to kill his Miſtreſſe, is with- 
in the woꝛds, foꝛ Miſtreſſe is Maſter. | 

Another realdn was, that the Statutes p2ovide puntſhment fo2Cap- 
tains which want of their number, oꝛ which pay not their aa 

ithin 


_—_— —_— 


ys Sir Richard ns gun verſus 135 


nons Caſe. Powell. | 
— 


within ſix daies after then have received their pap, upon pain of fo2fet- 
ting all their Goods: And the Statute did not intend other Captains 
in this point, then was in the toꝛmer and latter part thereof. 

But admitting that aConduco? is ſuch a one to whom the Souldiers 
are delivered bp Indenture with all Covenants uſuall, viz. To paꝑ to 
them their Wages, and to convep them to their appointed place, and 
that he may give licenſe to depart;yet they agzed.that it is the bet⸗ 
ter and clearer way that then ſhould be made Captains, and ſo named 
in the Jndentures,to2 the King map change the Captain at his plea- 
ſure, and then it ſhould be no queſtion, 

It was ag2ed, that 7 H. 7. cap. 1. extends onlp to them who are re- 
taincd and pꝛeſſed to ſerve the Ring the Sea, oꝛ upon the Land 
bepond the Sea; And the Stature of 3 H. 8. cap. 5. adds only the 
Land here : And the Statute makes departure without licenſe from 
the Captain Felony, and the Statute 3 H. 8. without licenſe from the 
Lieutenant: And the Statute of 7 H. 7. makes the trpal to be in the 
County where thep ſhall be taken befoze the Junges of the Shire, as 
they may try other Felonieg within their ComuMion: The Statute 
of 3 H. 8. makes their trpall befo2e the Juſtices of the County, where 
they are talen, and this being anew Felonp and made le againſt 
the Common Law (which appoint trpals by Jurozs of the County 
where theFac is committed) and appoint a ſpecial* Judge,viz.Juſn- 
tes of Peace, that is only trpable befoze them, and not befoze Com- 
miſſjoners of Oyer and Terminer, who cannot wp ap thing, t that 
which is done in the ſame County: But this, it all be not done in that 
County where thep are taken;makes it trpable only befoze the uſti⸗ 
ces of Peace of the Countp where they are taken. 

An this point all were not reſolved, but required longer time, vide 
2 Inſt. 56. 


cm... 


Sir Richard Champnons Caſc. 


A ne — is — Jan, 23. —_—_— Oct.Purificat. A — ef 02. 
l imus poteſtatem is teſted 23 Jan. udge certifie the 74. *" 
Concozd taken Febr. 24. which is two dates after the Term, at which un — 1. 
time the Wzit of Covenant is not depending, the Fine is kzc eſt ina. 

lis Concordia ſacta in Oct. Purif. And after it is retoꝛded in 15 Paſch. 

and pet adjudged a good Fine, vide the Statute of 23 Elz. 3. Dyer 220. 

b. Carels Caſe. 


Mich. 4 Car. 
Jones verſus Powell. 


Ohn Jones Plaintiff, againſt James Powell Defendant ; in an action 

J upon the Eaſe foꝛ a Nuſance, count, That the Plaintiff, 10 Auguſt, — for Nu- 

1 Caroli, was and ig, andfoz fo2tp pears laſt paſt, hath been voſſelſed 

foꝛ divers pears pet dur ing, ot᷑ a Meſſuage, in which he and his familp "WP 

did by the time afozeſaid dwell : And by all that time hath ben Keg1- T5 

ſter to the Biſhop of Gloc. and kept his Office there, that the laid Zc- 

fendant the tenth dap of Auguſt, and ever ſince hath held in poſſeſſion 

another houſe over againſt the Plaintiffs; And then be ing fo — 
the 
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136 Jones verſus 
Powell. 
the Defendant the ſaid 10. of Aug. erected a Bꝛewhouſe, and a Privy 
in the ſaid houſe, and burned Sca-coles in the faid Bꝛew houſe, ſo that 
Nuſance. by the Smoke, ſtench, and unwholeſome vapo2s coming from the ſaid 
Coles and Pꝛivp, the Plaintiff and his family cannot dwell in the 
ſaidhouſe without danger of their health. Not guilty picaded, Der- 
did fo2 the Plaintiff, The Plaintiff pꝛapeth Judgment, and doth of- 
gyith and. fer fo? Authozities in this Caſe. : a 
Mopha w. 4 Aſſ 3. 4 E. 3. 37. 5 E. 3. 47. new Book of Entries, fol. t 9. in F Jac. 
between smith and Mopham, an action _ the cale fo2 erecting a 
Tan⸗ kat, with averment of coꝛrupting the Air and water, tothe an- 
nopance of the Plaintiff, and adjudged fo2 the 1 after Derdic. 
Co ke lib. 4. Idreds taſe pleaded in new Boo of Entries, fol. 106, 
an action of the cale to2 erecting a Hogſty, Ad nocumentum aeris ad- 
Judged. 
22 H. 6. 14. by Newton, an action upon the caſe Ipeth erp:efſy. 
1 Bulſtr. 116. Trin 2 Eliz. Bland againſt Moſely „an anion of the tale 8 ſtop⸗ 
Blande againſt ping Lights in L „ ad} a void n, to build high 
Moſely. that the Neighboz 8 are thereby ſtopped in a City. 
— 6 ofEntrics, fol. 406. in the Edition 1 596. action upon the 
Cafe de Cale bzoughr fo2 annoping a Piſcary with a Gutter hat came from a 
Lordres, f.49. -houle. 1. 


Pꝛivn was maliciouſſp eretted todepxive 


nd there an action bꝛought againſt a Dper, Quia ſumos ſœditat & 
alia ſordida juxta parietes querentis poſuit, per quod parietes putridæ 
devenerunt, & ob metum infectionis per horridum vaporem , &c. ibid. 
morari non audebat. 

13 H. 7. 26, An action lieth againſt a Glover , becauſe he with a 
Lime pit ſo toꝛrupted the water, that the Tenants departed. 

F. N. B. 185. b. A Mꝛit ſpeth to the Majoꝛ ot a Citp to cleanſe the 
Streets from filth, whereby infection might gzow. 

By which tales it appearcth, that although Sea-cole be a neceſſary 
Fucll to be ufed, and that B2ew-houles are neceſſary, pet the Rule tn 
Law is, Sic utere tuo, ut alienum non lædas: And Chimneps, Dpe⸗ 
houſes, and Tan-fats are alſo neceſſarp, but ſo to be uſed, that thep be 


not pꝛejudicial to their Neighbozs 
Ind [pr et Sg new B2ew-houle and 


And inthis Cale the found that thi 
224 0 laintiffof the benefit of 
aintiff? was hereby dam- 


his Habitarion and Office, and that the 
nificd, ag in the Declaration is alledged 


* 


And upon Conference and Conſideration of the Cale, all the Judges 
did concur that Judgment ſhould be given fo2 the Plaintiff, Vide x 
Croke 510. que un tallow furace eſt Nuſance. 
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Sci. fac. againſt a Sheriff to have 
Execution of monies returned 
levied by him 11,32 

Sci. fac, by Baron and Feme , the 
death of the one ſhall abate it 


37 

Sci. fac, againſt the Sheriff for ta- 
king inlufficient Pledges 77 
Surrender by Baron and Feme of 
the E ſtate of the Feme for life, 
and the King in conſideration 


thereof makes a new Leaſe 7 
Suſpenſion of things where they 
may be revived 94 
Superſedeas by the Wife upon an 
Exigent againſt Husband and 
Wite $6 
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1 Ender of Rent at the day 13 
Tithes, and action thereupon 


121 
Tithes of Wood, and ſmall Tithes 


77 

Treſpaſs hy Baron and Feme, for 
breaking the Cloſe of the Ba- 
ron, and for the Battery of the 
Wife 59 
Tryal where nul tiel vill. is plead- 
ed 31 
Traverſe upon Traverſe 96 


Traverſe of a day 121 
Town ſhall be intended whole 
Town 74 
Traverſe of Seiſin 123 
Tenure by Caſtleguard is Socage 
Tenure 91 
Tryal of Treaſon how it ſhall-be 
131 


Tryal of an action of Account 
upon receipt in two Counties 


111 
Tryal of matter of Record by the 
Country 20 


Trover and Converſion , the De- 
fendant juſtifie without confeſ- 
ſion of the Converſion 10 

Treaſon, perſons attainted there- 
of, and ſet at large, how they 
ſhall be brought to execution 21 
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V Enire fac. from a Town with- 
in a Pariſh 6 
Ven, fac. from divers Towns27, 39 
Ven fac. where nul tiel vill. is plead- 
ed 31 
Ven. fac. of a Viſne from a place 
known ina Town, without ma- 
king it from the Town 106 


View counterpleaded 44 
View upon a Quad permittat 28 
Oo Uſur- 
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Uſurparion 66 
Judgment in Dower upon Vou- 
cher 71 
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Ater, increaſe thereof in 
WeſtminFer Hall 108 

Waifes where they may be fetter- 
ed,and other learning thereup- 


on 67 
Warrant to four, and two only ex- 
ecute it 127 
Warranty lineal bind not without 
Aſſets 22 
Waſt in cutting wood to make 
Cole- mines 19 


Waſt, and inquiry of damages 
thereon 45 
Waſt, how the Writ ſhall be — 
where a Leaſe for life is made 
the remainder in fee 110 
Writs, and filing thereof, 112 
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| S. is in Leiceſter Gaol ſor 
ſtealing a Horſe 2 
Welſh words 8 
He is a couſening Knave, and ſo 
I have proved him before my 
Lord Mayor for ſelling of me 

a Saphire for a Diamond 13 
George is a couſening Knave, 
and couſened a poor man of 

a Hundred pounds, and all 
the: Georges are Knaves 14. 
He is a couſening Knave , and 
hath couſened me of forty 
pounds 14 
He is a ſalſe Knave, and keeps 
a falſe Debt-BoOk, for he 
chargeth me with the receit 
of a piece of Velvet, which 

is falle 14 
Thou art a pilfering Merchant, 
and haſt pilfered away my 
Goods from my Wiſe and 
Children 14 
She is a couſening woman, and 
tath couſened one of her 


rr of four pounds, 
and I will bring good proof 
of it 14 
I doubt not but to ſee you in- 
dicted for Sheep-ſtealing 18 
Forgery ſpoken of an Attorney 


29 
Thou haſt forſworn thy ſelf in 
the Councel before the 
Marches 34 
Thon art a filching fellow, and 
didſt filch four pounds from 
me 34 
I charge thee with Felony for 
taking money out of J. S. 
Pocket, and I will prove it 
38 
I have matter enough apainit 
thee, for J. S. hath found For- 
gery againſt thee, and can 
prove it 41 
Forſworn where actionable, 
and where not 44 
He is a Bankrupt, ſpoken of one 
not a Tradeſman 46 
He is a Bankrupt, ſpoken of a 
Baker,withour alledging him 
to be a common Baker 49 
Couſening Knave, whether a- 
ctionable or not 52 
I will have him banged for rob- 
bing in the high-way 55 
Thou art a Thief, and haſt ſtoln 


my Corn 6 
Heis as arrant a Thief as any 
in England 72 


doubt not but to prove that 
the Plaintiff hath ſpoken 
Treaſon 75 
Thou art a common Barretor, 
a Judas, a Promoter, | —_ 
of an Atttoney 104 
Thou art a Thief, and haſt ſtoln 
Paſſions Lamb, and marked it, 
and he denied it 110 
Thou art a Thief, and haſt cou- 
ſened my Couſin Baldwin oi 
his Land 113 
I will charge him with flat Fe- 
lony for ſtealing my Ropes 
from off my Shop 113 
Thou didſt bring Faggots a 
mile and half to burn the 
Ccl- 
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Colliers 123 red 127 
Thou haſt made many falſe Thou old Witch „thou old 
Certificates to the Mayor Whorel will have thee han- ) 
and Burgeſſes in that Court ged, if I can do it 132 
123 I accuſe Mr. Juſtice Hutton of 
Truft him not, he is not worth high Treaſon 131 
ſour pence of a Tradeſman He is a Witch, and an Inchan- 
125 | ter, and hath bewitched the K 
If Liſt I can proye him perju- Children of Strong 13 \ 
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